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LEGISLATURE OF ONTARIO 


The committee met at 10:10 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: We have before us this 
morning a matter of privilege that has been 
raised by Mr. Riddell and referred to us 
by the House. If I may, Ill briefly run 
through the procedures that you will be 
using this morning, and I should point out 
to the members of the committee and those 
present that we are in a somewhat unique 
situation and so for precedents and for refer- 
ence we had to do some research, basically 
from Sir Erskine May on the British House. 

I will point out two things for the mem- 
bers’ consideration before we proceed. One 
—though it is not commonly known, I guess 
—is that in this House members of a com- 
mittee may, of course, speak and ask ques- 
tions and what not. The matter of other 
members of the House participating in com- 
mittee sessions is at the pleasure of that com- 
mittee. Strictly speaking, in formal terms, 
members of the committee will decide under 
normal circumstances whether any other mem- 
ber of the House may participate. Frankly, we 
all admit that in practice that has been so 
abused that there is rarely a motion any 
more and it is generally assumed that only 
at the point of vote where there is substitution 
allowed do you introduce a formal written 
motion. 

I would also point out to you that in the 
terms of reference for this committee, no 
substitution is allowed. So in dealing with the 
rules of this House, and the precedents that 
I could find in the House of Lords when it 
sits in a formal hearing such as this one, it 
is the practice there that all questions are put 
to any witnesses by the chairman and, in 
fact, they are done through the chair as we 
would normally do. So it is the opinion of 
this chair that members of the committee 
will be allowed to ask questions as we nor- 
mally would, but I would ask that they be 
put through the chair instead of in cross 
examination. That is no problem and I see no 
need that the questions be written or put 
by a counsel. I think it is generally under- 
stood that our counsel will lead the question- 
ing and then if there are any matters that 
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members of the committee choose to pursue, 
then they are quite free to do so. Those are 
the mechanisms that we will use. 

Are there any questions on that? I should 
point out, for example, that the chair will then 
only recognize formal members of this com- 
mittee to speak. So even though other mem- 
bers of the House may wish to come and 
see what is going on, they will not be recog- 
nized by the chair. Any questions or prob- 
lems with that? 


Mr. Bolan: I have one question, Mr. 
Chairman. That is a clarification of your 
remark with respect to questioning by mem- 
bers of the committee and specifically the 
use of your words “cross examine.” Surely it 
is not the ruling of the chair that members 
of the committee will not be entitled to 
cross examine whichever witnesses are appear- 
ing. 

Mr. Chairman: No. 

Mr. Bolan: Okay. 


Mr. Cunningham: Mr. Chairman, if I may 
as a member of the Legislature— ~ 


Mr. Chairman: No, I am sorry. The chair 
just made a ruling that we will recognize 
members of this committee and no other 
members of the House, unless I get a direc- 
tive opposite. No other members of the 
House will be recognized for purposes of 
discussion or questioning. 


Mr. Bolan: Before we get under way, 
there are two points. The first point is that 
counsel for a member of the House has 
risen to address the chair and the chair has 
ruled that he cannot address the chair. I 
would like to know the reason why you are 
refusing counsel for a member of this House 
to address this chair on what might very 
well turn out to be an extremely important 
committee to deal with a very important 
matter, to deal, in fact, with privileges of 
members of this House. 

[10:15] 

Mr. Chairman: I would simply point out 
to you that I didn’t refuse to hear anybody. 
I am pointing out to you at this point in 
time that I will recognize members of the 
committee who choose to speak and then, of 
course, the committee will call witnesses and 
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has the right to enter into dialogue with 
whatever witnesses are there, and I would 
guess that this committee would be prepared 
to give considerable latitude to that. But at 
this point in our proceedings, I am hearing 
and recognizing members of the committee 
only. 


Mr. Bolan: Well at what point will you 
hear and recognize counsel for Mr. Riddell? 


Mr. Chairman: When the committee calls 
that person. 


Mr. Bolan: And when will that be done? 

Mr. Chairman: As soon as we get through 
this, we'll call him. 

Mr. Bolan: What about members of the 
Legislature? 


Mr. Chairman: Members of the Legislature 
will not be recognized unless they are mem- 
bers of this committee. 


Mr. Bolan: I would challenge that ruling. 
In fact, I would move that at this stage 
the regular procedure be followed—namely, 
that members of the Legislature who are not 
members of the committee may ask ques- 
tions and address the chair but not move 
motions or votes; and I would so make that 
motion at this time. 


Mr. Chairman: Could I ask you to be care- 
ful of your wording? The rules of the House 
are specific and the rules of the House are 
that members of the committee may par- 
ticipate in any committee meeting but other 
members do so at the pleasure of the com- 
mittee. So, for example, if you want to give 
to other members of this House the privilege 
of speaking and debating during the course 
of these things, a simple motion to that 
effect would accomplish what you're after. 
You would simply move that as a member— 

Mr. Bolan: That’s exactly what I’ve done. 

Mr. Chairman: Yes. 

Mr. Bolan: That’s precisely what I’ve done 
through my motion. 

Mr. Chairman: You have a challenge of 
the chair’s ruling, and I think it’s rather 
explicit: the chair has ruled that, according 
to the rules of this House and the precedents 
that we could find in the British Parliament, 
only members of this committee in this in- 
stance may participate in the debate. Mr. 
Bolan has challenged that ruling, and I see 
no further discussion— 


Mr. MacDonald: Mr. Chairman, may I just 
speak to that. I think you are correct that it 
is the right of a committee to decide whe- 
ther other members can participate in a com- 
mittee’s proeedings, Am I correct in saying 
that’s your interpretation of the rules? 


Mr. Chairman: Under normal standing 
committees of the House, yes, that’s the way 
it goes. 

Mr. MacDonald: This is a standing com- 
mittee of the House; we've been named a 
select committee whereas we are a kind of 
hybrid and that, quite frankly, puzzles me, 
I don’t know why we were called the select 
committee when we are a standing comit- 
tee, But assuming that we are a standing 
committee, it is the right of the committee 
to decide whether or not other members of 
the House will participate. If the committee 
members decide there should not be others, 
then it is the right of the committee to so 
decide. 

I think we’ve got a peculiar kind of situa- 
tion here. It’s really a quasi-judicial court pro- 
ceeding and it’s a matter of whether or not 
under these circumstances, when you are not 
just generally inquiring, everybody should 
have a right to participate—all 118 or 115 or 
whatever who are not on the committee could 
have the right to come in and make the com- 
mittee inoperative. I would just like to draw 
that to the attention of the other members 
of the committee. 


Mr. Chairman: My prime concern is this: 
the rules of the House on this committee are 
explicit, no substitution. It would be my con- 
cern, since you are dealing with what I con- 
sider to be a very important matter, that any 
variation from that would be somewhat awk- 
ward. As an example, having heard this matter 
thoroughly and having violated clearly what 
is a written rule of the House concerning this 
particular committee, the deliberations of the 
committee could be brought into question. 

I would not like to see our deliberations on 
this or any other matter of this kind brought 
into question on a simple technicality—that 
we allow substitution where the rules ex- 
plicitly deny substitution on this committee 
only. It is the only committee of the House 
now functioning, if we go through with this 
procedure, in a somewhat unique way. We 
have no precedent in this House for this kind 
of a proceeding; not specifically. We find 
instances where we were close, but not exactly. 

Mike, did you want to sum up? 


Mr. Bolan: Yes, just one other point, Mr. 
Chairman. My concern is |that every member’s 
priviliges are a stake here. That being the 
case, I think the general custom of the House, 
the general procedure which has been ac- 
cepted by members in committee, is that all 
members of the House can ask questions, but 
again only those members who are appointed 
to this particular committee can move motions 


and can vote. I see no reason why at this . 
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juncture in time we should depart from a 
custom which has been clearly established. 

In terms of technicality, Mr. Chairman, you 
may be right. However, I still say that we 
have to look at the way custom has prevailed. 
We always refer to custom when we are talk- 
ing about Westminster and when we are 
talking about what goes on in other parlia- 
ments. What goes on in this particular parlia- 
ment is that, generally speaking, it is the 
custom that all members of the Legislature 
can partake in questions, particularly more 
so in this instance where, as I say, every 
member’s privileges are at stake here techni- 
cally. That being tthe case, I think that every 
member should have the right to participate 
in the manner in which I have suggested. 


Mr. J. A. Taylor: Mr. Chairman, may I 
just comment on that? I appreciate Mr. Mac- 
Donald’s concern that the deliberations of 
this committee could bog down if we have 
a parade of members who, as of right, have 
a full right to particpiate in the proceedings. 
As I understand your directive, you are not 
saying that members of the Legislature will 
not have the opportunity to participate but 
that participation will be subject to a ruling 
of this committee permitting that member 
to engage in the debate or in the question- 
ing. I would certainly support your ruling 
on that. 

I think that as members who are not mem- 
bers of the committee but members of the 
Legislature appear before this committee and 
indicate to you that they wish to participate 
in the debate, then the committee can rule 
on those requests as they are put to the chair. 
I think that way you can keep control of the 
proceedings and they will remain in the hands 
of the committee. I think you have enunci- 
ated the rules of the House, and I think what 
is being asked for now is a deviation from 
those rules. I would certainly support your 
ruling, Mr. Chairman. 


Mr. Bolan: This is by way of a question to 
Mr. Taylor: What you are saying, Jim, is 
that it is only after a member asks the chair- 
man whether or not he can ask questions that 
the chairman will then decide whether he 
will allow him to ask questions? Is that right? 


Mr. J. A. Taylor: The committee will de- 
cide. If a member of the Legislature who is 
not a member of this committee indicates to 
the chairman that he would like an oppor- 
tunity to address the committee or to ask a 
question, then the chairman presumably 
would put that matter to the committee and 
the committee would decide whether he 
would be permitted to engage in the de- 
liberations. 


Mr. Bolan: What is the difference between 
that— 


Mr. J. A. Taylor: What you are saying is 
that there should be a motion which would 
give carte blanche the right of every member 
of the Legislature to parade into this com- 
mittee and to participate fully in the delibera- 
tions, which may overwhelm the committee. 
I think that is the concern of Mr. MacDonald, 
that the proceedings could then get out of 
hand. Maybe Mr. MacDonald could correct 
me if I don’t assess his concern properly. 

Mr. Chairman: If I could clarify this, in 
researching this with the clerk it is clear that 
in this House on any committee, no matter 
what it is, formally, strictly speaking, only 
members of that committee may participate 
in the debate. It has been the practice in a 
number of committees to ignore that to the 
extent where it is virtually assumed that if he 
is a member anybody can walk in the door 
and sit down to jump in. 

In this committee my ruling is simply this, 
that there is no substitution allowed, that I 
would not recognize other members of the 
House, or anyone else for that matter, other 
than members of the committee. The option 
remains. Should a member of this committee 
request that someone else be heard, the 
question would be put in this form: “Should 
other members of the House be heard?” The 
committee could then vote on that and it 
would be the committee’s prerogative to do 
that. 

I point out to you that in my personal 
view you're in hot water there, but that’s the 
prerogative of the committee and the chair 
would have to recognize a motion from a 
member of the committee, as I have from 
Mr. Bolan, which, in effect, does much the 
same thing. 

Mr. MacDonald: Just in order to avoid 
future confusion on the thing, I understood 
your ruling that for the hearings of this com- 
mittee no member of the Legislature other 
than members of this committee could par- 
ticipate. The slight variation that Mr. Taylor 
has brought in is that, at any point, five 
minutes from now, 10 minutes from now, 45 
minutes from now, an hour from now, if 
somebody wants to come in, they make that 
request. I had assumed your ruling was that 
it was out, period. , 

Mr. Chairman: It is out, period, but I 
would have to recognize that any member of 
this committee could move a motion at any 
time and the appropriate one in this instance 
would be something like: “Should other mem- 
bers of the House be heard?” 


Mr. MacDonald: Okay. 
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Mr. Chairman: The chair would have to 
recognize that and the committee would then 
vote on it. 


Mr. Bolan: What criteria will you use, or 
what criteria will the committee use, to de- 
termine whether or not a member, other than 
the ones who are on the committee, will be 
entitled to speak if we are to follow the 
hooker which Mr. Taylor has thrown into 
this? I agree with that, but we have to have 
some criteria, we have to have some kind of 
a guide or some kind of a standard that’s 
going to determine when a member will be 
allowed to come to this committee and say 
something, other than the ones who are on 
the committee. 

Mr. MacDonald: The point of my comment 
was that if a ruling was made at the outset 
that only members of this committee can 
participate in the committee, I would hope 
that ruling would stand and we wouldn’t 
have to refight the thing every 15 minutes 
throughout the proceedings of the committee. 
I would hope that Mr. Bolan and his col- 
leagues here feel they can speak competently 
on behalf of all the other Liberals. I hope 
to do that on behalf of the NDP. 


Mr. Bolan: The inference which I can draw 
from what Mr. MacDonald is saying and 
what the chair is saying is that, sure, an indi- 
vidual member can approach the chair and 
ask to be heard, but he won’t be heard. That, 
basically, is what you're saying. 

Mr. Chairman: He won’t be heard unless 
a member of this committee moves a motion 
saying that he should be heard. Are you 
ready for the vote? The chair has made a 
ruling that members of this committee will 
be acknowledged and no others. Mr. Bolan 
has challenged that ruling. 


All those who would support the ruling of 
the chair please signify. 


All those opposed will please signify. 
Motion agreed to. 


Mr. Chairman: With some advice from 
counsel, Mr. Kellock, whom we have retained 
in this matter, I think we can proceed this 
morning. Mr. Kellock has invited several in- 
dividuals who will appear before the com- 
mittee. We have a list of them. They are: Mr. 
Jack Riddell, MPP; Lennox MacLean, Barry 
Chercover; John McNamee; Mr. Robert 
White from the UAW; Lorna J. Moses; 
Frances Piercey; Al Seymour; and the law 
firm of MacLean and Chercover. 

I believe that most of you are here and I 
believe I should probably introduce the mem- 
bers of the committee: Mr. J. A. Taylor, Mr. 
Sterling, Mr. Grande, Mr. MacDonald, Mr. 


Haggerty, Mr. Bolan, and my name is Mike 
Breaugh. This is Mr. Kellock, who is our 
counsel. 

I should also point out that on the advice 
of our solicitor we will be asking those who 
have been invited here this morning to 
appear as witnesses before the committee to 
do so under oath. You'll find this in the 
Legislative Assembly Act. If you’ve got it 
with you, it’s on page 33. I think we use 
the simple form two which is there. Mr. 
Kellock, would you like to call the first 


witness, please? 


Mr. Kellock: Thank you, Mr. Chairman. 
Before doing that, and in order to perhaps 
shorten the proceedings, I have discussed 
this morning a draft statement of facts with 
Mr. Bullbrook, who I understand is here 
on behalf of the plaintiffs in the intended 
libel action on behalf of the applicant in the 
proceedings before the Ontario Labour Rela- 
tions Board, and I presume on his own behalf. 
If it would be satisfactory I can read the 
statement that’s been agreed on, and if it’s 
still agreed when I finish reading it perhaps 
we can have it retyped and distributed among 
the members and it might save us some time. 
[10:30] 


Mr. Bolan: Counsel for one of our mem- 
bers would like to address the chair at this 
time. Is there any reason in the world why 
this can’t be done now? 


Mr. Chairman: Not if you have a motion 
that he be heard at this time, no. 


Mr. Bolan: I move that we now hear 
counsel for Mr. Riddell. 


Mr. Chairman: We have a motion to hear 
counsel for Mr. Riddell. Any comments 
from the members? 


Mr. J. A. Taylor: Just this, Mr. Chairman, 
I understand that the substance of counsel 
is to request an adjournment of the proceed- 
ings and if that’s to be meaningful then I 
would assume that type of a request should 
be brought forward now, not later. 


Mr. MacDonald: My only comment is 
that we're acting under the guidance of our 
counsel. If our counsel is aware that this 
is what it is, surely the first person to be 
called, if he deems it to be appropriate, 
will be Mr. Bullbrook? 


Mr. Bolan: Surely the whole issue can 
be avoided if a motion is passed which 
would allow Mr. Bullbrook, who is counsel 
for Mr. Riddell, to stand up and to explain 
to this committee why he is requesting an 
adjournment? Surely we don’t have to put 
people under oath for that? 
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Mr. MacDonald: May I ask our counsel 
this question: Are you aware that this is 
what Mr. Bullbrook wants to raise? 

Mr. Kellock: I am. 


Mr. MacDonald: Have you any objection 
that he should be the first witness called? 
The chair has just asked you to call witnesses. 


Mr. Kellock: It’s not for me to object as 
counsel to committee. I am aware that Mr. 
Bullbrook wants to put some submissions 
to the committee with respect to whether or 
not this inquiry should proceed this morning. 


Mr. MacDonald: Do you feel it is appro- 
priate that they should be heard now? 


Mr. Kellock: Certainly. It’s certainly not 
inappropriate. 

Mr. MacDonald: Okay, I’m willing to abide 
by it, but it seems to me the chair has asked 
counsel to carry on. If counsel feels that the 


first person we should hear from is Mr. 
Bullbrook, we'll hear from Mr. Bullbrook. 


Mr. Chairman: Okay. Mr. Bolan has moved 
that Mr. Bullbrook be heard by the com- 
mittee. Any further discussion on that matter? 


Mr. Sterling: I was just wondering, as 
long as this particular submission by him 
relates to the adjournment of the proceedings 
and doesn’t go into the heart of it, then 
that’s the understanding that we want to 


hear him on. 


Mr. Chairman: Any further discussion on 
the matter? 


Motion agreed to. 


Mr. Chairman: Mr. Bullbrook, you may 
address the committee. It would help us if 
you'd come to a microphone so that Hansard 
could pick it up. You don’t need to swear 
an oath. 


Mr. Bullbrook: I appreciate very much, 
Mr. Chairman, the opportunity of addressing 
yourself and your colleagues. I take it 
that I am a witness? 


Mr. Chairman: Not at this stage, no. 


Mr. Bullbrook: That’s what I wanted to 
clarify, because it’s a strange dichotomy that 
one finds himself as a witness and counsel 
at the same time. 

I want to assure Mr. Sterling and all 
members that I don’t want to deal with the 
substance of the argument and I want to 
say that I don’t have the right to make a 
motion, and I understand that, but I wanted 
to give some information and thoughts to 
the committee. To put forward such in- 
formation and thoughts and submissions neces- 
sitates my commenting upon certain research 
that I’ve done, certain opinions that I’ve 
given in connection with the state of the 


law as I understand it, and the proceedings 
that my client has instructed myself and other 
counsel to take in connection with this 
matter. 

In doing so, I want it understood that I 
am not in any way asserting an argument 
that might properly take place at the final 
conclusion of these hearings and prior to 
your consideration of what your report to 
the Legislature would be. When I was first 
instructed in connection with the matter, I 
of necessity directed my consideration to 
sections 37 and 38 of the Legislative Assembly 
Act with respect to the notice of intended 
action that had been served upon Mr. 
Riddell. 

If I could digress for a moment: if I state 
a fact of any kind and anyone wants to take 
issue of the fact—and I will try not to state 
facts—they are free to correct me, of course. 

I gave consideration to the application of 
sections 37 and 38, to the question of the 
notice of intended action; and in reply to 
the solicitors for the intended plaintiffs, I 
attempted to rely upon sections 37 and 38. 

I want to address myself mainly to the 
question of section 38 because the applica- 
tion of section 37 would be dependent upon 
evidence that would be put before this com- 
mittee as to the intentions of the member in 
doing what he did, to bring him within a 
series of cases that might assist him to say 
that what he did was an extension of his 
parliamentary privilege under section 37, 
I really don’t want to dwell upon that, as I 
didn’t dwell upon it before the Ontario 
Labour Relations Board because that, in 
effect, is dependent in my submission upon 
a state of facts which go to the question 
of his intention and, in effect: “Was he acting 
as a member; was he acting in some of the 
circumstances within the parliamentary 
precincts as defined by precedent of honour- 
able Speakers of this assembly?” But my main 
concern throughout has been the application 
of section 38 to both the notice of intended 
action with respect to the libel and slander 
matter and the notice of application for 
consent to prosecute under section 56 of the 
Labour Relations Act. 

I had rendered my opinion, for what it 
was worth, to my client, that the notice of 
intended action was clearly a breach of his 
privilege under section 38 and that the 
notice of application to the labour relations 
board was probably a breach of section 38; 
and I will subsequently explain, if I might, 
why the second action created concern on 
my part. My client subsequently rose and 
asserted his privilege in the House; and I 
want to say on his behalf that his so rising 
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was not with any purpose of punition but 
was because of the fact that if a privilege 
had been broken, he felt an obligation not 
only to himself in the circumstances but 
to the assembly itself and subsequent 
assemblies that might exist under the terms of 
the present section 38. 

We then were called upon to appear be- 
fore the labour relations board, and Mr. 
MacLean with great skill argued the tech- 
nical aspects of his submissions and I argued 
on behalf of my client. 

The problem that will face this com- 
mittee—and it hasn’t been faced before, and 
I would like to underline in red ink that it 
hasn’t been faced before—is that you have 
a separate statute and you don’t, in my 
respectful submission, have precedent on a 
judicial interpretation of that statute which 
would help you. I want it to be readily under- 
stood that you don’t need it and even if 
there were you are not bound by it. 

I totally recognize the fact that if there 
were a judicial interpretation of this statute, 
you can disagree with it if you want to and 
that if you constitute yourself under section 
45 as a court of record—the highest court, 
the highest tribunal to decide what is meant 
by the section and what results will flow 
from your own interpretation and the in- 
terpretation of the assembly—you are that 
court. 


I'm suggesting to you that it would be 
almost bordering on being foolhardy not to 
avail yourselves of the opportunity of at 
least looking at what the highest tribunal— 
whose function is judicial interpretation— 
might say with respect to the assertions made 
by your colleague. And the problem with it 
is that the body of precedent that is avail- 
able to us, in my submission, relates primarily 
to the Parliamentary Privilege Act of 1770 
and article 1 of that statute removed from 
the members of the parliaments of the United 
Kingdom at that time the immunity from 
the commencement of civil proceedings that 
had existed up to that time. So, up to 
1770 you had the situation that members of 
the Houses of Parliament of the United 
Kingdom were not subject to the commence- 
ment of civil proceedings during session and 
during the time therein defined. The Parlia- 
ment of the United Kingdom in its wisdom 
said, “We remove from. ourselves that 
immunity.” 

They went on, and in article 2 of the 
same statute—and I think I’ve given citation 
to counsel before; it’s 10, George III, chapter 
50—they said: “However, notwithstanding 
the fact that we have removed from’ our- 


selves that immunity, we retain to ourselves 
the immunity from arrest or imprisonment.” 

I then have to relate to the British North 
America Act. The British North America Act 
was then passed and it vested within the 
Parliament of Canada the right to pass legis- 
lation within its constitutional purview and 
jurisdiction. It also vested, within the 
assemblies and legislatures of the individual 
provinces, the right to enact legislation within 
their respective constitutional jurisdiction. 

I’m going to assert, as a matter of law, 
that the Legislative Assembly of Ontario has 
the constitutional right to enact legislation 
dealing with its own rights and privileges; 
I assert that as a matter of law. 

What happened was that the Parliament 
of Canada, in its wisdom, decided that it 
would enact a statute that said that the 
members of the senate, of the House of 
Commons of Canada, would enjoy all the 
privileges and rights that inured to the 
benefit of the members of the Houses of 
Parliament of the United Kingdom at the 
time of the enactment of the British North 
America Act. So that the members of the 
House of Commons, as I understand the law, 
are subject to the rights and privileges that 
existed and obtained with respect to the 
members of the Houses of Parliament of the 
United Kingdom in 1867. And I am sub- 
mitting that those are, to a great extent, de- 
fined in the Parliamentary Privilege Act of 
1770 and the body of law that developed 
thereafter and to this date. 

May I take a glass of water? 


Mr. Chairman: Oh I think so. 

Mr. White: Mr. Chairman, can I raise 
a point here— 

Mr. Chairman: No, I— 


Mr. White: I have been asked to appear 
before the committee and I was given a 
time for this morning. Mr. Bullbrook is now 
raising a technical point, and if I am not 
going to be heard this morning I would like 
to know what time I— 


Mr. Chairman: If it’s a matter of con- 
venience, then I’d ask a member of the com- 
mittee to pick up the point and raise it with 
the chair. 

Mr. MacDonald: The only point I want 
to raise is that I assume that what Mr. Bull- 
brook is getting to is that this should be 
adjourned because he wants a decision to be 
made in the courts, as a guide to us. 


[10:45] 
Mr. Bullbrook: May I respond in this 


respect: I don’t want to hold you up unduly 
but in fairness to you I have to put this 
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forward. You are going to have to make a 
decision as to whether you will adjourn, 
and in making that decision I thought I 
would try to outline the technical problems 
involved in the whole matter. 


Mr. MacDonald: I don’t want to get into 
the detail of it, but I am persuaded from my 
general knowledge of the field that there 
is very much of a counterargument, which 
is perhaps embodied in Mr. Bullbrook’s con- 
cession that whatever be the decision of 
any court, the highest court in the land, we 
have the right to ignore it. In other words, it 
is our responsibility to make the decision as 
to what are the rights and privileges. We 
don’t need the guidance of any court. 


Mr. Chairman: Before we argue this much 
further, could I just point out that the 
members of this committee did not exercise 
their right of subpoena for any witness that 
might be here this morning. Witnesses are 
here at the invitation of the committee; there 
is no compulsion for them to stay. If business 
should take them elsewhere they are quite 
free to go; they are under no compulsion to 
show up at all. 

We chose to go the route of inviting 
people to appear before the committee, rather 
than use a subpoena. So in my view there 
is no obligation for anybody to show up, to 
stay, or whatever. That might answer your 
question. 

Mr. J. A. Taylor: We've agreed to hear Mr. 
Bullbrook’s submission, presumably leading 
up to a request that the committee adjourn. 
I would suggest that we hear Mr. Bullbrook 
out first. 

Mr. MacDonald: I would just like to serve 
notice that having heard Mr. Bullbrook— 
and I am in the situation of a layman having 
to deal with very heavy technical or legal 
detail I think there is no alternative point 
of view and I reserve the right to have 
somebody else called to give an opposing 
point of view. 

Mr. Bullbrook: That’s fine. 


Mr. J. A. Taylor: I suggest that we hear 
Mr. Bullbrook out first and we can assess that 
after. 


Mr. Chairman: Fair enough, we’ve agreed 
to that. 


Mr. Bullbrook: I appreciate the comments 
of Mr. MacDonald. Of course, there’s a force- 
ful argument which I understood to be in- 
herent in that somebody else would put the 
counterargument before you. I want to re- 
inforce, if I may, that it is totally understood 
that you make your own decisions and no- 
body tells you what decisions can be made. 


But this is why I am going into the com- 
plexity of it. I suggest to you frankly that 
it would be great for the Legislature to have 
the judicial arm of government make a de- 
cision, since they are so ably trained to do so. 

In any event, the essence of the matter 
is that the Legislature of Ontario in its wis- 
dom, rather than doing what the federal 
Parliament did, and adopt the privileges avail- 
able to members of the Houses in the United 
Kingdom, decided to pass its own statute. 
And it has passed section 38, which is the 
operative section that we want to address 
before the courts and before yourselves. 

The problem that arises in connection with 
section 38 is the very wording of it. As I 
have argued before and will continue to 
argue, if the Legislature of Ontario intended 
to remove the immunity that had existed, then 
all the Legislature of Ontario had to do, in 
addressing itself to the question of its own 
privileges under the Legislative Assembly 
Act, was to put in the Legislative Assembly 
Act the very wording that was in the Parlia- 
mentary Privilege Act of 1770. They just had 
to say, in effect: “We are not immune from 
civil proceedings during session.” 

I am going to suggest to you they didn’t 
do that; and the court has to consider that—I 
suggest respectfully should consider it—as this 
tribunal will consider it. But they went 
further, and it is my submission that they did 
take into consideration the Parliamentary 
Privilege Act of 1770. Because in section 38 
they reserved to themselves the continued 
immunity almost in the very words of article 
2 of the statute of 1770, “the reservation of 
immunity with respect to arrest and deten- 
tion,” arrest being the exact word, and de- 
tention and imprisonment, I suggest, being 
synonymous. But they went further—and I’ve 
got to confess, I’ve come today without 
volume 2 of the Revised Statutes of Ontario 
that contains section 38. I think [ve dealt with 
it sufficiently that I can almost do it by heart, 
but in the wording, after arrest and detention, 
they continued with extremely broad words: 
“or molestation for any cause or matter what- 
ever of a civil nature.’ In my respectful 
opinion and submission, they said that “the 
members are not subject to molestation”—and 
that’s the key word, molestation—“for any 
cause or matter whatever of a civil nature.” 
Those are the other two key words. 

I’m going to suggest to you, sir, that what 
is creating problems for me in advising my 
client, what is creating problems for all con- 
cerned in interpreting section 38, first, does 
the continuation of these two processes, not 
just the commencement, but the necessary 
continuation of the processes, constitute a 
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molestation of any kind or matter; second, 
with respect to the labour relations matter, is 
it of a civil nature? 

In fairness, I must tell you that the labour 
relations board decided two things: 

1. That the institution of their proceedings 
against my client was not a molestation of his 
privilege—and I’m not going to argue right 
now whether it was or not. I just want you to 
know that they decided that. 

2. They decided that their proceedings were 
quasi-criminal in nature and not civil in 
nature. Again, ’m not going to put forward 
the argument whether it was or not. 

The problem I had is that I can’t assist 
you, and I haven’t been able to assist any- 
body, with an interpretation of the wording 
of molestation as it relates to this statute. 
There is a lot of law on what molestation is 
—an annoyance, an unwarranted intrusion, an 
interference—but there is no interpretation of 
what molestation is in the context of this 
statute. Also, the question has to be defined 
whether the libel and slander action is of a 
civil nature and, finally, the ultimate decision 
with respect to the labour relations matter as 
to whether it’s civil in nature. Therefore, it’s 
my intention, along with other counsel, to 
move to the highest tribunal for a judicial 
interpretation of section 38 in the light of the 
facts that obtain with respect to my client 
and with respect to the proceedings with 
which he’s involved. 

I have taken a long time, and it seems to 
be complex. I want to tell you that what I’ve 
done today is only the tip of the technical 
iceberg. ’m not going to go into detail, but, 
for example, you get the dichotomy of limita- 
tion periods obtaining with respect to the 
right of the citizen as opposed to the right 
and privileges of the member, which eventu- 
ally I’m absolutely sure this assembly must 
come to grips with. It must come to grips 
with it. The fact is, I’ve got to handle this 
case, if I can put it that way, on the basis of 
the law as I read it and understand it. 

I'll close by saying this, sir, if a member 
would consider an adjournment, I’ve under- 
taken to the Ontario Labour Relations Board 
to move as expeditiously as possible for a 
judicial review with respect to their matter. 
I also will move in connection with the other 
matter under the provisions of the Judicature 
Act. We'll do that as quickly as we can. We'll 
also ask for a speedy hearing by the appro- 
priate court so that we can get back to you 
as quickly as possible. It won’t be like the 
hospital situation where they were able to 
leave the labour relations board in the morn- 
ing and have the divisional court decide it in 
the afternoon. I know it won’t be that, but 
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we'll move as quickly as we can in this con- 
nection. 

My client wants to say this to you, if he 
may, through me; he wants to say that he 
recognizes totally that it is your function and 
ultimate responsibility, in connection with 
your report, to decide whether there has been 
one or more breaches of his privilege. He 
wants to assist. He doesn’t want to be in- 
volved in this litigation but it’s got to be de- 
cided, and the appropriate tribunal to give 
an opinion, not to bind but to give an opinion 
to you, is the court and those people who are 
trained to come to an understanding as they 
see it. 

I want to say this to you in finality, if 
the Supreme Court of Ontario says that my 
client’s privilege in one or more instances 
has not been breached, I am prepared to 
recommend to my client that he forthwith 
stand in the House and withdraw his claim 
of breach of privilege, because he is having 
to bear the burden of having this matter de- 
cided. He wants to have it decided in the 
proper fashion as far as interpretation is 
concerned. He doesn’t in any way denigrate 
from your power, rights, duties and privileges 
yourselves, but he asks that one of your 
members might consider a motion at this time 
to adjourn pending a judicial interpretation of 
the meaning of the section in the context of 
the proceedings with which he is involved. 


Mr. Chairman: Are there any questions of 
Mr. Bullbrook from any members of the com- 
mittee? 


Mr. Bolan: I just have one question, again 
dealing in time-frames. Have you any idea 
how much time we are looking at in terms 
of bringing this matter presumably to the 
divisional court? 


Mr. Bullbrook: Presumably to the divisional 
court in connection with the labour relations 
matter. We're attempting, sir, if I may glo- 
balize the situation, to involve ourselves in an 
interpretation dealing with both the libel] and 
slander and the labour relations matter, and 
that brings up again a technical question of 
the application of the Judicial Review Act 
and the Judicature Act combined. Counsel 
and I have spent hours together on _ this 
matter. 

By the way, according to my information, 
the labour relations tribunal has adjourned 
its proceedings until May 10, The plaintiffs 
wouldn’t be at all hurt by the adjournment 
of these proceedings because they, in effect. 
can continue with their intended action if 
they so wish, because if I’m successful in my 
argument, that’s void ab initio in any event, 
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and if I’m not successful, then we’ll just pro- 
ceed pending that. 

The answer to your question is I can’t tell 
you but I can give this undertaking, that we 
would hope to have the necessary supportive 
affidavits and application before the courts 
by Thursday, a week today. We're not 
moving for a stay of proceedings. I requested 
a stay of proceedings, but we are not moving 
for a stay of proceedings and I don’t want to 
get into the substance of that. I just might 
say I am content that neither the labour rela- 
tions board nor any court can bring my 
client within section 56, and I am prepared 
to digest that matter on the merits before a 
provincial court judge, if I have to, but that’s 
a digression. 

I want to interpret the section so that the 
Legislature itself, in coming to grips with the 
section as it is interpreted, might well want 
to change it, and I think that is another 
advantage available to you; that if the court 
says, “Yes, the privilege exists,’ then you 
might want to eradicate the privilege; “No, 
it doesn’t exist,” then you might want to put 
it in. 

Mr. MacDonald: Mr. Chairman, I have no 
question, but I have a comment. 


Mr. Chairman: Could you hold and see if 
there are any questions? 


Mr. Kellock: I have one question, Mr. Bull- 
brook. In view of the fact that everyone is 
here today and that there are two parts to 
this proceeding at least, one is to establish 
the facts and the other is to determine what 
the facts mean, I don’t understand—perhaps 
other members of the committee do—why an 
adjournment would be of any use or neces- 
sity with respect to settling the facts this 
morning. 

Mr. Bullbrook: Yes, and I entirely agree, 
Mr. Kellock. As a matter of fact, I am con- 
tent with the statement of facts that counsel 
has given to me. I am concerned with two 
things that I mentioned to him previously. One 
is that we don’t today—or I respectfully sub- 
mit that this committee should not deal with 
the propriety of what my client said or 
whether, in fact, he said it, because all you 
are dealing with here is whether the actions 
were taken, not whether they were justified 
or not; that certainly is for another tribunal 
to decide. 

I had given my opinion to my client that 
I didn’t see the need for very many witnesses 
in this case if we could agree as to the facts. 
Either there was a notice of intended action 
served on him, together with supplementary 
documents, either there was a notice of ap- 
plication the labour relations board served 


upon him together with supplementary docu- 
ments or there wasn’t. I don’t think the ques- 
tion of whether there was a libel is germane, 
whether he is guilty under section 56 is 
germane, so I must say that I had absolutely 
no objection to continuing in connection with 
a stipulation of the facts. 

Mr. MacDonald: Mr. Chairman, I would 
just like to draw attention once again to what 
I think is a basic contradiction in Mr. Bull- 
brook’s presentation. He acknowledges that 
whatever may be the decision of any court, 
even the highest court of the land, we need 
not be bound by it. We are making a de- 
cision in terms of what we believe to be the 
member’s rights and privileges and whether 
or not they have been breached, and if the 
Legislative Assembly Act is not clear on that 
point we may make recommendations that it 
should be clarified. 

I think I am correct in stating that Mr. 
Bullbrook has presented something of the 
same argument to the Labour Relations Board 
concerning the fact that his client was im- 
mune and the Labour Relations Board—it’s 
irrelevant but it’s interesting to me as a lay- 
man—said that he wasn’t immune. That is one 
sort of outside judgement from a body sitting 
in a quasi-judicial role. I don’t think we need 
to halt the proceedings. I think, as counsel has 
indicated, we should at least proceed to 
establish what the facts of the case are, and 
indeed I think we have the right to proceed 
and come to our decision here. 

Mr. Bullbrook, in keeping with any lawyer 
if he’s lost a case, appeals it. Mr. Justice 
Walsh once was asked: “Do you appeal all 
cases?” and he said: “No, only those I lose.” 
Mr. Bullbrook has lost his case so far, so he’s 
going to appeal it, presumably up to the 
highest court of the land. That’s his right, 
but we have a responsibility here and I think 
we should proceed to the fulfilment of that 
responsibility. 

Mr. J. A. Taylor: There’s another party 
that’s involved in these proceedings and I 
was wondering if counsel for that party 
wishes to make any response or reply to Mr. 
Bullbrook’s request for an adjournment? 

Mr. Chairman: Are you moving that some 
other member present be heard? 

Mr. J. A. Taylor: I am moving that he be 
invited to be heard if he wishes to express a 
view on this. I think it’s only fair that both 
parties should be heard. 

Mr. Chairman: Are members in agreement 
with that? 

Agreed. 

Mr. Chairman: All right. Mr. MacLean, 
could you come to a microphone? 
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Mr. MacLean: Mr. Chairman and members 
of the committee, I have listened with some 
interest to the remarks made by Mr. Bull- 
brook. I must say that it looks like we are go- 
ing to go to court anyway, so I have no par- 
ticular opposition to Mr. Bullbrook’s sugges- 
tion. I might say it has probably become 
abundantly clear to the members of this com- 
mittee that the law in this area is character- 
ized by a great imprecision. It’s very ill de- 
fined, so it may well be that this committee 
could be assisted by a judicial ruling. As I 
say, We appear to be going there anyway, so 
we have no particular opposition to what Mr. 
Bullbrook is suggesting. 

I don’t think, gentlemen, that I at this time 
prefer to go into a dissertation on the law. I 
have quite a legal brief, the same brief that 
I presented to the labour relations board, 
and I can, at the opportune time, take you 
gentlemen through it. I think that is all I 
have to say at this time, subject to any ques- 
tions any of the members of the committee 
may wish to put to me. Thank you, gentle- 
men. 


Mr. Chairman: Questions? 


Mr. Kellock: The same questions proclaim 
that and I take it there’s no objection to the 
proceeding, just to establish the facts so we 
have that on the record? 

Mr. MacLean: No, I have no objection, Mr. 
Kellock. 

Mr. Chairman: Any other questions from 
committee members? Mr. Sterling? 

Mr. Sterling: Mr. MacLean, there was a 
statement of facts, of which I don’t believe 
I have received a copy yet. Do you have any 
objection to that statement of facts? 

Mr. MacLean: I spoke to Mr. Kellock 
earlier and there were two matters I had 
some reservations about. I think Mr. Kellock 
was going to review those and I think we can 
reach agreement on those facts. 

Mr. Chairman: Further questions? Thank 
you, Mr. MacLean. 


Mr. MacLean: Thank you, Mr. Chairman. 


Mr. Chairman: 
motions. Mr. Taylor. 


Mr. J. A. Taylor: Mr. Chairman, I would 
move that we proceed with the deliberations 
of this committee. 


Mr. Chairman: A motion to proceed. Any 
discussion? 


Mr. Bolan: I would like to speak against 
the motion to proceed with the deliberations 
at this time. The member is seeking redress 
or is seeking an interpretation in a court of 
law. That is a remedy which is open to him. 


The chair is open to 


We must bear in mind that we’re in a very 
grey area. I, for one, would certainly wel- 
come another body’s interpretation of these 
words which we will have to put an inter- 
pretation on ourselves. That being the case, 
I would certainly appreciate a judicial review 
of the law, as it applies to these particular 
matters. 

I've always been of the opinion that a 
person should exhaust whatever remedies he 
has in a court of law, if that’s available to 
him. In this particular case, the availability 
is there. What we are saying to Mr. Riddell, 
if we say, “No, we must proceed today,” is, 
“You do not have the right to seek a judicial 
interpretation of that section.” 

As a member of the Legislature, I am 
strongly opposed to not having the right to 
go to court and get a judicial interpretation. 
This is a decision he has made; his counsel 
has made a presentation and, as I say, he 
should be given that opportunity. 

I do not support Mr. Taylor’s motion but 
rather suggest that an adjournment be granted 
until such time as the proposal put forward 
by counsel for Mr. Riddell has been ex- 
hausted. 


Mr. Chairman: 
MacDonald. 


Mr. MacDonald: Mr. Chairman, I would 
support the motion that we proceed. I would 
do so on this basis. On this issue, we are the 
highest court in the land. At least we have 
the right to make recommendations to the 
Legislature, which it then implements or 
changes. I think we should fulfil our obliga- 
tion to come to conclusions on this matter. 

As Mr. Bolan has indicated, Mr. Riddell 
and his counsel have every right to appeal this 
to the courts and if the courts are at variance 
with our decision, and indeed, if they state 
that the act as now spelled out is vague and 
open to another interpretation, then there is 
an obligation on the part of this committee 
to the Legislature to change the law to what 
they feel it should be. So whatever happens 
outside in an appeal to another court is ir- 
relevant to our proceedings and our obligation 
to come to a decision here. 


Further discussion? Mr. 


Mr. Chairman: Further discussion on the 
matter? Mr. Sterling. 


Mr. Sterling: I would like to know, what 
is the practical effect of us coming to a de- 
cision either way on this matter with regard 
to the civil litigation going on? 

Mr. Chairman: If I could offer my com- 
ments in that regard, I would simply point 
out the motion that referred this matter be- 
fore this committee. 
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We are not dealing with anyone’s rights 
whatsoever. We are dealing with the matter 
of a member's privilege. We have been 
directed by the House to deal with that 
matter of privilege and you might give some- 
one in the House cause to say we are derelict 
in our duty should we not proceed with this 
matter. 

As everyone acknowledges, we are clearly 
into territory no one has been into before so 
were setting a precedent. But you have been 
given direction by the House and it is specific. 
It is not questioning any other action that 
might be before tthe courts but simply the 
matter of a member’s privilege and it is spe- 
cific to the section of the Legislative Assem- 
bly Act as well, only under section 38. That’s 
the direction of the House to this committee. 
It's now your decision, Will you proceed or 
not? 


Mr. Sterling: Mr. Chairman, I am having 
a difficult time with this matter in that the 
member who raised the privilege is now 
asking us to defer our decision on it. Unless 
he had a reversal since the time he raised it 
he has come to us today wanting to bring this 
matter of privilege on; I don’t know why he 
didn’t raise it at a later date. 


Mr. Chairman: If I could just point this 
out to you. The rules of the House are quite 
clear on this aspect of it. If a member feels 
his privileges have been breached, he must 
stand and raise the privilege at the earliest 
opportunity. Mr. Riddell did that. 

In my view, Mr. Riddell is quite within 
his rights this afternoon when the House sits, 
to stand and withdraw his privilege, in which 
instance the whole matter is taken away. But 
in my mind it would certainly muddle things 
if he withdrew it this afternoon and decided 
after this litigation had been dealt with to 
raise it again. I am not sure whether that’s 
quite within the ball park or not, the House 
would have to rule on that. My intuition 
would say no. And if he wants the matter of 
privilege dealt with, he has done all he has 
to do according to the rules of the House. 
It is now before this committee and we are 
obliged to carry out the direction of the 
House as quickly and as expeditiously as pos- 
sible and that’s all subject to the desire of 
this committee. 

Any further discussion on this matter? 


Mr. Bolan: Yes, one or two comments. We 
have to remember that counsel on the other 
side has agreed to this requested adjourn- 
ment. The other thing to remember is this is 
the member who has raised the question of 
his privilege, who has come to this committee 
today and he says “Okay, fine, I have raised 


the privilege but I’m asking you put over 
deliberation on whether my privilege has 
been breached until such time as another 
court has dealt with it.” 


Mr. J. A. Taylor: Surely, Mr. Chairman, 
the determination of whether a privilege of 
a member of the House has been breached 
or not is one for this committee, I don’t think 
it’s the function of this committee to sub- 
stitute a court in its stead in this matter. 

We're not here to determine the merits of 
the legal proceedings in the courts or before 
the Ontario Labour Relations Boad. We're 
here to determine whether or not the priv- 
ileges of a member of this Legislature have 
been breached. We are undoubtedly going to 
have to interpret this section of the Legisla- 
tive Assembly Act. We may have to indicate 
what our views are, in terms of the spirit of 
that enactment, and that will relate to the 
matter we have been charged with in terms 
of our responsibility to defer that determina- 
tion until after a court hearing or to await a 
court hearing in order to substitute a court’s 
decision for our decision, I think would be 
an abdication of our responsibility. Therefore, 
I feel that we should proceed. 

[11:15] 


Mr. Chairman: 
matter? 

Those in favour of the motion, by Mr. 
Taylor to proceed? 

Those opposed? 

We shall proceed. Mr. Kellock? 


Mr. Kellock: May I read the statement of 
facts and if it is still agreed upon, we can 
have it typed and distributed to members of 
the committee and this may serve to shorten 
these proceedings considerably. 

“1. On motion made _ by 
seconded by Mr. Worton, 

“Ordered, that the matter of the service 
of documents pursuant to the Libel and 
Slander Act and the Labour Relations Act 
on the member for Huron-Middlesex, contrary 
to section 38 of the Legislative Assembly Act, 
RSO 1970, chapter 240 stand referred to the 
standing committee on procedural affairs, for 
which inquiry the committee may be em- 
powered to engage counsel and which pro- 
ceeding shall be transcribed and printed by 
Hansard in the format used for the House. 

“‘The committee shall be empowered to 
call for persons, papers and things and to ex- 
amine the witnesses under oath, pursuant to 
section 35 of the Legislative Assembly Act, 
and for which purpose the assembly doth 
command and compel the attendance before 
the said select committee of such persons and 
the production of such papers and things as 
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the committee may deem necessary for any 
of its proceedings and deliberations for which 
the Honourable the Speaker may issue his 
warrant or warrants.’ 

“On Thursday, March 16, 1978, a notice of 
action pursuant to the Libel and Slander Act, 
RSO 1970, chapter 243, styled as follows: 

“In the Supreme Court of Ontario. 

In the matter of the Libel and Slander 
Act, RSO 1970, chapter 243 as amended; 

and in the matter of an intended action 
between Robert White, Al Seymour, Lorna 
J. Moses and Frances Piercey, on their own 
behalf, as officers and members of the In- 
ternational Union of United Automobile, 
Aerospace and Agricultural Implement 
Workers of America, and Local 1620 thereof, 
and on behalf of all members of the Inter- 
national Union of the United Automobile 
Aerospace and Agricultural Implement 
Workers of America (UAW) in Canada and 
its Local 1620 in Ontario plaintiffs, and Jack 
Riddell, defendant, 
was delivered by John McNamee to the 
secretary to Jack Riddell at his office in the 
main Legislative Building (122 northwest). 

“2. On Thursday, March 16, 1978, the 
International Union, United Automobile 
Aerospace and _ Agricultural Implement 
Workers of America (UAW), launched an 
application to the Ontario Labour Relations 
Board for consent to institute a prosecution 
against, inter alia, Jack Riddell, and notice 
of that application was mailed by the 
registrar of the Ontario Labour Relations 
Board to Jack Riddell at Queen’s Park, 
Toronto, Ontario, on March 20, 1978, and 
received at Mr. Riddell’s office shortly there- 
after. 

“3. The notice described in paragraph 1 
was delivered, and the application for con- 
sent to prosecute, described in paragraph 2, 
was launched, by Lennox A. MacLean, a 
barrister and solicitor, carrying on practice 
in partnership under the firm name of 
MacLean and Chercover, on the instructions 
of that firm’s clients, the plaintiffs in the 
intended action for libel and slander in the 
case of the notice of action, and the applicant 
before the Ontario Labour Relations Board 
with respect to the application for consent to 
prosecute. 

“4, The events herein described, occurred 
during the period described by section 38 
of the Legislative Assembly Act”—and I 
digress to say that that simply means 20 
days before or 20 days after or during the 
session—“and the defendant in the intended 
action for libel and slander and one of the 


respondents to the application for consent to 
prosecute, Jack Riddell, was a member of 
that assembly. 

“5 The delivery of the notice under the 
Libel and Slander Act, the application to 
the Ontario Labour Relations Board and the 
notice of that application were delivered,, 
launched and mailed without the permission 
or consent of Jack Riddell or the Speaker.” 

It is my understanding that is satisfactory 
to Mr. Bullbrook and to Mr. MacLean, and 
that being the case— 

Mr. Bullbrook: I don’t know where I 
stand, Am I able to address anybody, because 
I do now have an additional concern to ex- 
press in connection with the statement of 
facts, which I think we can agree upon but— 

Mr. Kellock: I’m sorry. I don’t want to 
create the impression that these are the only 
facts. 

Mr. Bullbrook: Oh good, that’s fine. 

Mr. MacDonald: Mr. Chairman, I have 
just one question. When Mr. MacLean spoke 
to us a moment ago he said there were one 
or two points that he had certain reserva- 
tions on. 

Mr. Bullbrook: I have amended them since. 

Mr. MacDonald: You amended them? 


Mr. Bullbrook: As a result of a discussion 
with Mr. MacLean. 


Mr. MacDonald: Very good, thank you. 

Mr. Bullbrook: I would like the committee 
to call Mr. Riddell, Mr. Chairman. 

Mr. Chairman: Is that agreed? 

Agreed. 


Mr. Kellock: Mr. Chairman, is there an 
agreement on that statement of facts then? 


Mr. Bullbrook: Yes, I understand that 
there is. 


Mr. Kellock: By all interested parties? 


Mr. Chairman: I apologize for the awkward- 
ness of this procedure but I caution you 
again: we are attempting to do something 
that hasn’t been done before and we are 
encountering a measuring of awkwardness. 
If it is the pleasure of the committee to 
once again call before the committee counsel 
for both sides to set whether they formally 
agree with this, please do so. 


Mr. Kellock: I would just like the record 
to show whether there is an indication on 
the part of both counsels that they are in 
agreement with the facts as stated by the 
counsel for the committee. 


Mr. Chairman: Well, to put in the record, 


there seems to be agreement from Mr. 
MacLean. Is that correct? 
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Mr. MacDonald: Can I have clarification 
on the point that Mr. Bullbrook raisedP He 
says he accepts the facts as stated there but 
it doesn’t necessarily include all the facts. 

Mr. Kellock: No, that’s right. 


Mr. MacDonald: Are some of the facts 
omitted relevant? 


Mr. Kellock: Yes, and we will have to 
deal with that with evidence. 


Mr. Chairman: Right. So there is agree- 
ment on the facts presented but the case is 
being made that they are not all inclusive. 
Are we then prepared to proceed with wit- 
nesses? Would you like to call them? 


Mr. Kellock: Mr. Riddell please. 


Mr. Sterling: Do you have any extra 
copies of those statements of facts that we 
could have? 


Mr. Chairman: We will have. 
J. K. Riddell sworn. 


Mr. Kellock: Mr. Riddell, in accordance 
with the statement of facts, we have heard 
that you are a sitting member for the riding 
of Huron-Middlesex in the present House, is 
that correct? 


Mr. Riddell: That’s correct. 


Mr. Kellock: And your office number is 
No. 122 northwest. Where is that? Is it in 
this building? 

Mr. Riddell: It’s 121 northwest, not 122. 


Mr. Kellock: You shouldn’t have agreed 
to that statement of fact. 


Mr. J. A. Taylor: Mr. Chairman, while 
that correction is being made, Mr. Riddell’s 
counsel is with him today, as I understand 
it. Is it not appropriate for Mr. Bullbrook 
to sit with the witness if he wishes? 


Mr. Chairman: Well, I would simply make 
this small distinction. Mr. Riddell is now 
giving testimony before the committee and I 
don’t think that that requires the use of a 
counsel. I have no objections if he sits with 
him. I am just pointing out that we are 
attempting to make that distinction—that this 
isn’t a court of law. This is a hearing of a 
committee of the House and we have called 
a witness and he is now giving testimony. It 
would not in my view be appropriate to en- 
gage in what might be normal courtroom 
procedures. And unless I hear some objections 
or motions to have Mr. Bullbrook sit with 
him, I would proceed. 

Mr. Kellock: So your office is No. 121. 

Mr. Riddell: It is 121 north wing, yes. 


Mr. Kellock: And who occupies 122? An- 
other member, or your secretary or do you 
know? 
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Mr. Riddell: I have a feeling it might be 
research across the hall. I’m sorry, I can’t say 
with any degree of certainty. 

Mr. Kellock: Did you, sir, have any fore- 
warning of the delivery of the notice under 
the Libel and Slander Act to your office? 

Mr. Riddell: No forewarning whatsoever. 

Mr. Kellock: Is it correct that the notice 
was not delivered personally to you but was 
left with your secretary? 

Mr. Riddell: It was given to my secretary, 
yes. 

Mr. Kellock: And may I also take it then 
that you did not receive any forewarning of 
the delivery by mail of the notice of the 
application to the labour relations board? 

Mr. Riddell: No forewarning whatsoever. 


Mr. Chairman: Any questions from the 
committee? No further questions? 

Mrs. Scrivener: Would Mr. Riddell like to 
make a statement to the committee himself 
on this matter? 

Mr. Chairman: Would you care to take the 
opportunity to make a statement, JackP You 
can if you like. A formal statement has been 
made in the House and in the directions to 
committee, but you are certainly at liberty 
to make any comments you care to. 

Mr. Riddell: I don’t think that I can add 
to any further statement that has already been 
made. I’m here being represented by my 
legal counsel, Mr. Bullbrook, and if he wishes 
to make further statements on my behalf, 
we'll leave it to him. 

Mr. Chairman: Okay, that’s fine. You can 
call your next witness. 

John McNamee, sworn. 

Mr. Kellock: Where do you live, Mr. 
McNamee? 

Mr. McNamee: 280 St. George Street. 

Mr. MacLean: May I sit next to the wit- 
nessP 

Mr. Chairman: I am going tto seek the 
guidance of committee on this. Are there 
objections to having counsel sit next to the 
witness? 

Mr. Bullbrook: I think that’s appropriate, 
Mr. Chairman. 

Mr. MacLean: Thank you, Mr. Chairman. 

Mr. Kellock: I'll ask you again, sir, where 
do you live? 

Mr. McNamee: 280 St. George Street, in 
Toronto. 

Mr. Kellock: And you are an articled 
student-at-law at the present time, are you? 


Mr. McNamee: Yes, I am. 
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Mr. Kellock: And to whom are you articled? 

Mr. McNamee: Mr. Barry Chercover. 

Mr. Kellock: And is Mr. Chercover Mr. 
MacLean’s partner in the firm of MacLean 
and Chercover? 

Mr. McNamee: Yes he is. 


Mr. Kellock: Mr. McNamee, I am showing 
you what appears to be a Xerox copy of a 
notice pursuant to the Libel and Slander Act. 
Have you seen that document or the original 
of that document before? 

Mr. McNamee: Yes I have. 


Mr. Kellock: Would you tell the chairman 
and the committee the circumstances and 
your involvement with that document? 

Mr. McNamee: Essentially I prepared this 
document on Mr. MacLean’s instructions, pre- 
sumably for his client. I didn’t speak to Mr. 
White or anybody else from UAW — 

Mr. Chairman: I’m sorry, could we get you 
to speak up? 

Mr. McNamee: I prepared this document or 
the substance of this document, and I think 
at about 9 o'clock on Thursday, the 16th, I 
left it at Mr. Riddell’s office with his secre- 
tary or a copy of it. 


Mr. Kellock: I see, so you brought it from 
your downtown office up to this building, 
found Mr. Riddell’s office, left it with his 
secretary and left the building. Is that what 
happened? 

Mr. McNamee: That’s essentially correct, 
except that I actually had it at home with 
me that night and served it when I came in 
in the morning. 

Mr. Kellock: At the time you prepared the 
document and up until the time you left it 
with Mr. Riddell’s secretary, were you aware 
of the provisions of section 38 of the Legis- 
lative Assembly Act? 

Mr. McNamee: Quite frankly, no. I had 
never read that section. 

Mr. Kellock: Were you aware that there 
was anything called parliamentary privilege? 
[11:30] 


Mr. McNamee: I suppose I would have 
been vaguely aware of it, but quite frankly, 
the idea didn’t enter my mind at that point. 
Perhaps if I explain why, it would be helpful. 


Mr. Kellock: Please do. 


Mr. McNamee: This document, as I under- 
stand it, is mere notice of action, it doesn’t 
coerce anybody. My feelings with regard to 
that are I would have hesitated to serve the 
subpoena of course, but this matter struck 
me as a mere informational thing. As I under- 
stand it, the judicial decision at some point 


is to give the defendant or the proposed de- 
fendant of an action the opportunity to pre- 
pare his case. 

Mr. Kellock: Mr. McNamee, I am sure that 
you have become more familiar with parlia- 
mentary privilege since the service of the 
notice than before. I’m going back tto the 
point in time before. Were you sufficiently 
aware of the doctrine of parliamentary privi- 
lege to have hesitated to serve a subpoena on 
March 16, if Mr. Maclean had given you one 
to serve? 


Mr. McNamee: Yes, I would have raised 
that. 

Mr. Kellock: So you did know that mem- 
bers of this House had some kind of im- 
munity from some kind of process at the 
time you served the document? 

Mr. McNamee: I would have checked. 


Mr. Kellock: My question is you knew, 
vaguely, that there was some kind of im- 
munity from this kind of process? 

Mr. McNamee: Not quite. I would have 
hesitated at that point—I would have checked 
the case law at that point, what the position 
was. 


Mr. Kellock: I’m sure you would have, but 
my question was— 


Mr. McNamee: Well, that was the answer— 


Mr. Kellock: May we take it that you were 
aware, vaguely, that there was some kind of 
privilege that might be applicable and might 
require you to go to the books to find out 
about it? 

Mr. McNamee: Yes, that’s possible. 


Mr. Kellock: Did you have anything what- 
ever to do with the taking instructions for, 
or completing the documents with respect to, 
the labour relations board proceeding? 


Mr. McNamee: No, not with the prepara- 
tion of the documents or taking instructions. 


Mr. Kellock: I think you told us at the 
beginning that you prepared the notice of 
action on Mr. MacLean’s instructions. Did 
you have any contact with the clients prior to 
doing that? 

Mr. McNamee: No. 


Mr. Chairman: Questions from the com- 
mittee? 


Mr. Sterling, 


Mr. Sterling: Were you specifically directed 
by Mr. MacLean to serve this document on 
Mr. Riddell? 


Mr. McNamee: Yes I was, but I wasn’t 
directed by him to serve it here, If you've 
ever served a document, it’s difficult to find 
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people, and I assumed that he’d be here, so 
I served it here. 
Mr. Chairman: Further questions? 
Thank you, Mr. McNamee. 
Would you like to call your next witness? 


Mr. Kellock: I would like to call Mr. Mac- 
Lean, 

Mr. Bullbrook: I really recognize your prob- 
lem in the hybrid committee that you head. 
Am I correct in understanding that Mr. 
Riddell’s counsel does not have the right to 
cross examine? 

Mr. Chairman: That’s right. Mr. MacLean, 
I'm going to ask you, since you're now ap- 
pearing before the committee as a witness to 
take the oath of witness. 

Lennox A. MacLean, sworn. 

Mr. Kellock: Mr. MacLean, am I correct 
that you are a barrister and solicitor, entitled 
to practise as such in the province of Ontario? 

Mr. MacLean: That is correct. 


Mr. Kellock: How long have you been at 
the bar of this province? 


Mr. MacLean: Since 1957, sir. 


Mr. Kellock: And are you a partner in the 
firm of MacLean and Chercover? 


Mr. MacLean: Yes, I am. 


Mr. Kellock: And that’s the firm that em- 
ploys Mr. McNamee, the last witness? 


Mr. MacLean: That’s right. 


Mr. Kellock: Mr. McNamee has told us 
that the notice of action, a copy of which I 
show you, was prepared by him on your in- 
structions, is that correct? 

Mr. MacLean: That’s correct. 


Mr. Kellock: And he’s further told the com- 
mittee that it was delivered to Mr. Riddell on 
your instructions. 

Mr. MacLean: That’s correct. 


Mr. Kellock: And I believe in answer to a 
question from one of the members of the 
committee, indicated that he did not receive 
any explicit instructions from you as to where 
to serve the document. Would that be cor- 
rect? 


Mr. MacLean: Yes, it is correct, 


Mr. Kellock: Did you at any point prior to 
the service of the document turn your mind 
to where Mr. Riddell might be served? 


Mr. MacLean: No, I didn’t, sir. 


Mr. Kellock: Without getting into any 
matters of solicitor and client privilege, I 
take it that the notice was prepared upon the 
instructions of your clients—your clients being 
those who are named as plaintiffs in the in- 
tended action? 


P-17 


Mr. MacLean: That is correct, and primarily 
my instructions came from the Canadian vice- 
president and director of the UAW, Robert 
White. 

Mr. Kellock: And did he instruct you on 
his own behalf? 

Mr. MacLean: I’m sorry? 

Mr. Kellock: You were instructed on behalf 
of Mr. White representing the International 
Union, Local 1620. Is that correct? 

Mr. MacLean: The International Union 
and Local 1620. 

Mr. Kellock: And Local 1620? 


Mr. MacLean: That’s right; as well as the 
other named persons who were aware of it 
at the time. 

Mr. Kellock: Will you just help me as to 
who the other named persons are? 

Mr. MacLean: Their names are on the 
notice of action, the notice which you re- 
ferred to under the Libel and Slander Act: 
“Al Seymour, Lorna J. Moses, and Frances 
Piercey, on their own behalf as officers and 
members of the International Union of United 
Automobile, Aerospace and _ Agricultural 
Implement Workers of America, and Local 
1620 thereof, and on behalf of all members 
of the International Union of the United 
Automobile, Aerospace and _ Agricultural 
Implement Workers of America in Canada 
and its Local 1620 in Ontario.” That sets it 
up. 

Mr. Kellock: Right. I’m sorry, there may be 
a word missing from your style of cause. Are 
Robert White, Al Seymour, Lorna J. Moses, 
and Frances Piercey suing on their own be- 
half in their personal capacities, or intending 
to sue? 

Mr. MacLean: They are suing on their own 
behalf and in a representative capacity. 

Mr. Kellock: All right. So the notice was 
drawn on behalf of those named persons in 
their personal capacity and on behalf of the 
organizations that they represent. 

Mr. MacLean: That’s right. 


Mr. Kellock: Did you, sir, turn your mind 
to the question of possible parliamentary 
privilege with respect to Mr. Riddell before 
instructing Mr. McNamee to draw the notice 
of action? 

Mr. Maclean: I think that it passed my 
mind and I concluded that I would not be of 
the opinion that it would be a violation of 
parliamentary privilege. I didn’t research the 
problem at the time, but it occurred to me 
that it would not be a violation of parlia- 
mentary privilege. We had certainly no in- 
tention to breach parliamentary privilege. We 
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didn’t think we were breaching parliamentary 
privilege. 

Mr. Kellock: Then likewise, were you the 
solicitor in the firm of MacLean and Cher- 
cover, responsible for taking instructions and 
launching the application before the Ontario 
Labour Relations Board? 

Mr. MacLean: Yes sir. 

Mr. Kellock: Did you, prior to launching 
that application on behalf of your client, 
turn your mind to the question of possible 
parliamentary privilege for one of the re- 
spondents, Jack Riddell? 

Mr. MacLean: Again it passed my mind 
and I concluded that it would not be a 
violation of parliamentary privilege, Again, 
we had no intention of breaching parlia- 
mentary privilege. 

Mr. Kellock: Can you help us at all as to 
whether the question of parliamentary priv- 
ilege, or no parliamentary privilege, was 
brought to the attention of any of your 
clients? 

Mr. MacLean: I can’t recall it was ever 
raised or discussed. 


Mr. Chairman: Other members of the 
committee have questions? 
Mr. Sterling. 


Mr. Sterling: Mr. Chairman, dealing with 
the service of the notice, where did you 
assume that Mr. MacNamee would find Mr. 
Riddell to serve this notice? 


Mr. MacLean: It never crossed my mind, 
sir. 

Mr. Sterling: You gave him specific in- 
structions to serve the notice? 

Mr. MacLean: Yes. 


Mr. Sterling: Did you expect him to 
serve it here in TorontoP 

Mr. MacLean: It never crossed my mind, 
sir. I expected him to serve it where he could 


find Mr. Riddell. 


Mr. Sterling: Was your articling student 
aware that Mr. Riddell was a member of 
the Legislature? 


Mr. MacLean: I think everybody was 
aware that he was a member of the Legis- 
lature. We weren’t bringing any matters 
against him in his capacity as a member 
of the Legislature. Certainly I knew that 
much, at that time, of parliamentary pro- 
cedure. It was proceedings in the labour 
relations board and the document under the 
Libel and Slander Act, so he had no in- 
tention of dealing with anything in his 
capacity as a member of the Legislature; it 
was purely in his private personal capacity 
as a citizen of this province. 


Mr. Sterling: Mr. MacLean, if you were 
going to serve the writ yourself, where 
would you go to serve Mr. Riddell with that 
writ? 

Mr. MacLean: The question is very 
hypothetical, Mr. Sterling, particularly at 
this time. In hindsight, I would have avoided 
incurring the concern of this Legislature. 
At the time, if it had occurred to me, I’m 
not sure what my decision would have been. 


Mr. Sterling: You didn’t think it was neces- 
sary because of your concern there might 
be a possibility of a breach of privilege, that 
you instruct your articling student to serve 
him in other than the Legislature building? 


Mr. MacLean: It didn’t concern me, Mr. 
Sterling, but I accept responsibility for what 
my student does. It’s our position that there 
was no breach of parliamentary privilege in 
anything that was done. I do say it’s un- 
fortunate it happened the way it did and 
that it incurred, as I say, the concern of this 
Legislature. It’s easy to do things in hind- 
sight, but I didn’t think there was any ques- 
tion whatsoever of infringing the privileges 
of the Legislature. 

Mr. Sterling: You indicated that you didn’t 
do any research. Did you refer at all to the 
Legislative Assembly Act in regard to whether 
or not there had been a breach of privilege? 


Mr. MacLean: I didn’t give it any great 
research at the time, Mr. Sterling. I have 
considered it since and my respectful opinion 
is there wasn’t any breach of parliamentary 
privilege. 

Mr. Sterling: Was that opinion arrived at 
before or after the notice was served? 


Mr. MacLean: It was my opinion before 
any of these actions were taken that there was 
no violation of parliamentary privilege. I 
hope to be able to develop that later when I 
present an argument to the members of the 
committee. It’s answering a question of 
law right now. 


Mr. Chairman: Other questions from com- 
mittee members? 
Mr. Taylor. 


Mr. J. A. Taylor: The service of this 
notice presumably would demand a response 
on the part of Mr. Riddell. I am wondering 
if you could indicate what that response 
had to be, and whether that would take him 
away from his duties as a member of this 
House? 


[11:45] 
Mr. MacLean: No, sir, it had nothing to 


do with his duties as a member of. this 
House. Certainly, we didn’t intend that it 
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would have anything to do with his duties 
in this House or the performance of his 
duties in this House. 

His response was really his own concern. 
His response, as it turned out, was a letter 
written by his solicitor, Mr. Bullbrook, to 
the effect that he was not apologizing for 
what he had said and that he was raising 
the question of privilege. But, certainly, 
there was no requirement in any of the 
documentation we submitted to him that 
would affect his performance as a member 
of the Legislature. There was no interference 
contemplated whatsoever. 


Mr. Bolan: I have some questions. If 
you ll look at the notice of action, on the 
third page you have his address, Room 121, 
northwest. It says, Legislative Assembly. You 
knew that was where he was for certain, 
isn’t that right? 

Mr. MacLean: Mr. Bolan, I knew that he 
was a member of the Legislative Assembly 
and I knew that he had an office in this 
building. 

Mr. Bolan: And you also know that he 
has a residence outside of Toronto? 


Mr. MacLean: I knew he had a residence 
someplace outside of Toronto. 


Mr. Bolan: You know that he doesn’t live 
in Toronto. His home is not in Toronto. 

Mr. MacLean: I knew that. 

“Mr. Bolan: And if it was not your intention 
to serve him in the House of the Legislative 
Assembly then, surely, you would have put 
the address for service someplace. For ex- 
ample, where he resides regularly outside of 
Toronto at his home? 

Mr. MacLean: I can’t really answer that, 
sir. As far as I am concerned, he can be 
served in any proper place. 

Mr. Bolan: But, in any event, it was obvi- 
ous to you that the most appropriate and 
convenient place to serve him was in the 
House? 


Mr. MacLean: No, sir. 

Mr. Bolan: Then why did you put the 
address of the House on the notice of inten- 
tion? 

Mr. Maclean: That was the only address 
we had. 

Mr. Bolan: But you knew that he did not 
live in Toronto. You knew that he was from 
another part of the province? Did you try 

to serve him that at some other part of the 
province? 

Mr. MacLean: No, we didn’t, sir. The situa- 
tion had reached the point where it was of 
«crisis proportion, so far as the UAW were 


concerned, and the matters that were develop- 
ing, 

Mr. Bolan: You were aware that the House 
was in session? 

Mr. MacLean: I’m not sure that I was, sir. 
It probably was. 

Mr. Bolan: But you knew the House was 
in session, Mr. MacLean? 


Mr. MacLean: I didn’t necessarily know 
it was in session that day. 


Mr. Bolan: You knew that tthe 3lst Parlia- 
ment of the province of Ontario was in 
session? 


Mr. MacLean: The term of the session, yes. 
I knew what the term of the session was. 


Mr. Bolan: Yes. Okay, 

Dealing with the notice itself: The notice 
on page one states that it’s a notice of the 
intention of the plaintiff to bring an action 
for libel and slander against the defendant. 
Then, on page two, you referred to the com- 
ments which you claim amount to the libel 
and slander. In paragraph three, you say the 
plaintiffs will be demanding substantial dam- 
ages, both punitive and special, and com- 
pensation for injuries and then you ask for 
an immediate apology. Nowhere in the notice 
does it say, and I’m not saying the notice 
should say this, that if you apologize there 
will be no action; if you apologize we won’t 
make any claims for punitive damages, for 
monetary damages. In other words, it’s not 
one of these situations where if you give us a 
retraction we are going to withdraw the 
action. Is that right? The notice does not 
contain any such implication. 

Mr. MacLean: Mr. Bolan, the notice was 
given under the Libel and Slander Act. If 
parties are going to sue under the Libel and 
Slander Act for defamation of the nature 
that is alleged, they must give notice within 
six weeks. Whether an action is brought or 
not remains to be seen, but if notice is not 
given no action can be commenced. 


Mr. Bolan: I realize that, but there is 
nothing in the notice which indicates that 
the action will not be proceeded with if he 
makes a retraction. . 

Mr. MacLean: That doesn’t mean to say 
that if retraction were given the action will 
be proceeded with; or even if the retraction 
were not given that the action will be pro- 
ceeded with, sir. 

Mr. Bolan: But you don’t say it. The notice 
does not say it. 

Mr. MacLean: The notice doesn’t say it. 

Mr. Bolan: No. 
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Mr. MacLean: The notice doesn’t have to 
say it. 


Mr. Bolan: No. What the notice says is that 
you are claiming substantial damages from 
him. That’s what the notice says, does it not? 
That’s one of the things it says in paragraph 
three of page two. 


Mr. MacLean: Mr. Bolan, our clients in this 
matter were of the view that the magnitude 
of the defamation was extremely serious. No 
writ had been issued in the action at this 
time. Whether it will be issued will be a 
matter for the clients to determine. The notice 
is merely a notice of an order to preserve the 
rights of the individuals to proceed with the 
issue of a writ in a lawsuit if they decide 
they want to do that. 


Mr. Bolan. As you say, the notice of the 
action, first of all was to keep the action alive, 
of course; you had a limitation period on it. 
Also, it is a method which has been devised 
to deal with that act so that it is open to the 
defendant to make a retraction and then, as 
you and I know as lawyers, they get together 
and they say, “Fine, make the retraction and 
we'll withdraw the action, or settle the ac- 
tion,” or whatever the case may be. I am sure 
that many of these libel and slander suits 
are handled that way. Do you not agree? 


Mr. MacLean: Many matters that are the 
subject of threatened lawsuits before an action 
is started are settled that way. I don’t dis- 
agree with that. I want to say this, sir, this 
notice originated because of a situation that 
had developed at that time at the Fleck 
Manufacturing Company and there were very 
serious allegations being made against the 
UAW, which were considered to be very 
harmful, very prejudicial in the negotiations 
that were afoot. I am not going to elaborate 
further on the statements. You can read the 
newspaper reports attached to it. In other 
words, there was nothing frivolous or vexa- 
rete about this, or anything that lacked bona 

es. 


Mr. Bolan: I am not suggesting that there 
was. What I am suggesting to you, Mr. Mac- 
Lean, is that when a person receives this 
notice of action the clear implication is that 
he is going to be sued and that there will 
be large sums of money demanded from him 
by way of damages, both punitive and special. 
That is quite clear in the notice, is it not? 


Mr. MacLean: The notice speaks for it- 
self, Mr. Bolan. 


Mr. Bolan: It’s in the notice. 


Mr. MacLean: It’s no different than a letter 
that would be sent for the same effect. 
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Mr. Bolan: This is the beginning of a court 
proceeding. 

Mr. MacLean: It’s not a court proceeding. 

Mr. Bolan: You must serve the notice of 
action before you can proceed under the 
act. Isn’t that right? 

Mr. MacLean: Yes, It’s not a court pro- 
ceeding. 

Mr. Bolan: I see. 

Mr. MacLean: It’s a notice. 


Mr. Bolan: It says “Of the Supreme Court 
of Ontario.” What would you call that? 


Mr. MacLean: A notice. 


Mr. Bolan: Is that a court proceeding, any- 
thing that emanates from the Supreme Court 
of Ontario? 

Mr. MacLean: We're dealing in matters of 
law. It will be my submission later that it is 
not a proceeding. 

Mr. Bolan: Okay. I notice that this action 
is against one defendant, Jack Riddell, and 
the libel and the slander complained of was 
carried, as I understand it, on a CBC report 
and also it was in a newspaper. Is that right? 


Mr. MacLean: That’s right. 


Mr. Bolan: Is there any reason why the 
radio broadcaster, the CBC, the newspaper, 
or the reporter who got the story were not 
made parties to the action? 

Mr. Chairman: I’m going to interject here 
to caution both the witness before the com- 
mittee and the members asking questions to 
try to adhere to the question before this 
committee, which is a matter of privilege, 
and to set aside, if you can, any other litiga- 
tion which might be under way. Adhere as 
faithfully as you can to the simple matter of 
privilege. Okay? 

Mr. Bolan: May I reply to your remarks, 
Mr. Chairman? I really am trying to keep 
within the context of what we're trying to 
determine. My reason for asking this ques- 
tion is to lay emphasis on the harassment 
against this member. 


Mr. Chairman: I understand. 


Mr. Bolan: Fine. I understand that Mr. 
MacLean is prepared to answer to the ques- 
tion of why the agencies that carried this 
alleged slander were not included as party 
defendants. 


Mr. MacLean: I can answer that, sir, by 
saying that it wasn’t the agencies that 
originated it. It was Mr. Riddell. I can’t give 
you all the reasons for that. He was selected 
because he was the one who was making the 
statements. 


Mr. Bolan: He was selected? 
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Mr. MacLean: The one who was making 
the statements; he was the one who was 
making the statements. There is an awful lot 
of stuff that gets into the newspapers, par- 
ticularly reporting a strike, but he was the 
one who was making the statements and he 
made statements to persons on the picket 
line as well. 


Mr. Bolan: You received no instructions 
from your client to add as party defendants 
to the action the agencies, the news media, 
which carried the alleged slanderous state- 
ments of the defendant Riddell? 


Mr. MacLean: No, the attention was drawn 
to the person who was making the statements. 


Mr. Bolan: As I say, you received no in- 
structions from the plaintiffs to sue anyone 
or to serve the notice of action on anyone 
other than Riddell, is that right? 


Mr. MacLean: It seemed obvious that if 
it was served on a person who was making 
the statements that that was the proper place 
it should go. In that area, maybe their state- 
ments would cease. 


Mr. Bolan: Why did you feel that service 
of these documents on him was not a breach 
of parliamentary procedure? 


[12:00] 


Mr. MacLean: Well, Mr. Bolan, the state- 
ments and actions originated entirely from 
the person in his personal capacity, not as a 
member of the Legislature, not with respect 
to anything he said or did in the Legislature, 
but as an ordinary citizen. 


Mr. Bolan: On the question of breach of 
parliamentary procedure: You focused on the 
fact that the alleged remarks were not made 
in the House and you did not focus on serv- 
ice of documents on a member while the 
Legislature is in session. Is it fair to put it 
that way? 


Mr. MacLean: We focused on serving a 
private citizen with a document in _ his 
capacity as a private citizen. 

Mr. Bolan: But when you say you did not 
consider it a breach of parliamentary pro- 
cedure, what you did not consider a breach 
was to serve him because the alleged remarks 
were made outside the House, not in the 
House. Is that right? 


Mr. MacLean: Simply put, what he said 
and did has nothing to do with his perform- 
ance as a member of the Legislative As- 
sembly. There is no protection adhering to 
him. 


Mrs. Scrivener: Mr. MacLean, you have 
emphasized that you served Mr. Riddell in 
his private capacity. Earlier on you said in 
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his private, personal capacity as a citizen. 
You’ve emphasized the fact that you served 
him as a private citizen. Inasmuch as Mr. 
Riddell has been a sitting member of this 
Legislature for a number of years, is identified 
with the Legislature in his riding and in the 
province, makes a number of speeches, state- 
ments, writes letters, and participates in inter- 
views as a member, how do you separate his 
private, personal capacity as a citizen from 
his image, his public image, which is per- 
vasive, as a member? 

Mr. MacLean: I'll answer that in the best 
way I can. He, of course, was at the same 
time a member but was not acting as a 
member when he involved himself in this 
problem. 

Mrs. Scrivener: How can he not act as a 
member? 

Mr. MacLean: Pardon? 


Mrs. Scrivener: How can he not conduct 
himself as a member when he is a sitting 
member? It’s a 24-hour a day job. 

Mr. MacLean: I understood and under- 
stand the parliamentary privilege to be that. 
Even a member of this Legislative Assembly— 


Mrs. Scrivener: No, my question has 
nothing to do with privilege at this point, 
but his identity and image as a citizen, as 
differentiated from a member which appar- 
ently exists in your mind, 


Mr. MacLean: I’m sorry, I don’t think I 
quite understand the question. 


Mrs. Scrivener: At this point, I’m asking 
how do you identify him as a citizen when 
his public image and his identity is as a 
member. How do you establish that he can 
maintain a role as a private citizen? How can 
a member be regarded as a private citizen? 


Mr. Maclean: The question, with respect, 
is a little argumentative. If a person is acting 
in his personal capacity, as a private citizen, 
then that has nothing to do with his perform- 
ance as a member of the Legislative Assembly. 
It is our position, and I will certainly try to 
amplify this when I eventually present some 
legal arguments to this committee, that a civil 
action against a member of the Legislative 
Assembly does not constitute a violation of 
section 38 or any breach of parliamentary 
privilege with respect to something that has 
occurred in the member's personal capacity. 

He may be a member of the Legislative 
Assembly at the same time but the matter 
he’s involved in doesn’t concern that. He may 
be known, certainly, as a member of the 
Legislative Assembly, but that doesn’t pro- 
vide sanctuary to him for all he does in his 
private capacity. That’s my understanding of 
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the law. If he’s being arrested or detained as 
a result of civil procedures and that inter- 
fered with his performance as a member of 
the Legislature, I would be the first to say 
that that can’t be tolerated. That’s contrary 
to section 38. 

Molestation under section 38, according to 
my understanding of the law, does not come 
about merely as a result of a civil action in 
the courts per se. And I have some grounds 
for that proposition. 

Mrs. Scrivener: Mr. MacLean, you seem 
to be presenting us with a conflict of thinking. 
You maintain that it is possible for Mr. 
Riddell to act as a private citizen. That, as I 
understand you, is what your position is, yet 
you serve him as a member, and in your 
mind, there was no question that you were 
serving him as a member. 

Mr. MacLean: We weren’t serving him as 
a member. We were serving him as a private 
citizen. 

Mrs. Scrivener: That seems to be at odds 
with your actual actions. 


Mr. MacLean: He was a member of the 
Legislative Assembly but he wasn’t being 
served as that. He was known as a member— 


Mrs. Scrivener: You seem to be coming 
right back to my first question. How can you 
serve him in his private, personal capacity 
as a citizen when he is a sitting member? 
How can a sitting member be a private citi- 
zen, aS you suggest? 

Mr. MacLean: With respect, he operates 
in two capacities and he is known, publicly, 
as a member of the Legislative Assembly, and 
may be identified as such, but he certainly 
wasn't served as such. 


Mrs. Scrivener: But you served him here, 
at the Legislature. 


Mr. MacLean: A document was left with 
his secretary in the Legislature and I realize 
it was unfortunate the document was left 
in this building, and I regret that that 
occurred, But I don’t think, on my under- 
standing of the law, that is a breach of 
parliamentary privilege. And I’m going to 
have an opportunity later to argue that, but 
at the moment I’m trying to answer your 
questions in fact. I think that’s the best way 
I can answer it. If I’m not clear, I would 
invite a further question from you. 

Mrs. Scrivener: If he were not a sitting 
member, do you think he would have had 
ocasion to make the statements he did and 
to attend the interview he did? 

Mr. MacLean: I have no idea. 


Mrs. Scrivener: You would agree with 
me that— 


Mr. MacLean: He was a person who was 
very outspoken and I would think that he 
would probably do it just the same. I can’t 
say. That’s really a speculative question 
that I’m in no position to answer. I don’t 
know Mr. Riddell that well in any event. I 
don’t know him at all. 


Mr. MacDonald: Mr. McNamee testified 
that the delivery of this notice of action was 
purely informational. Do you share that 
testimony? 


Mr. MacLean: Yes I do, Mr. MacDonald. 


Mr. MacDonald: There was some earlier 
testimony to this effect, but I don’t think it 
was given in any detail: What was Mr. 
Riddell’s response, through his lawyer, to 
that notice of intended action? 


Mr. Bolan: I’m sorry, I missed that ques- 
tion. 


Mr. MacDonald: What was Mr. Riddell’s 
response to the delivery of the notice of 
intended action? 


Mr. MacLean: Well— 


Mr. Bullbrook: I have to object. The 
Statutory Powers Procedure Act gives a 
person the right to counsel. There is no 
bearing of the Statutory Powers Procedure 
Act on you. You as the assembly can do as 
you wish. But I am sitting here now com- 
pletely fettered and we're getting into things 
that can perhaps have an extremely adverse 
effect on my client and I can’t say one word. 


Mr. Chairman: That’s right. 
Mr. Bullbrook: I say it’s a denial of natural 
justice. 


Mr. MacDonald: Mr. Chairman, I believe 
it was Mr. Bullbrook himself who said he 


had replied on behalf of Mr. Riddell. I just — 


wanted some clarification as to exactly what 
he replied on behalf of Mr. Riddell to this 
intended action. 


Mr. Bolan: Mr. Chairman, I would like to 
make a motion that counsel for the parties 
represented here today will have the right 
to participate in the examination and cross- 
examination of witnesses. 

Mr. Chairman: Could I ask you to put the 
motion in writing? 

Mr. Bolan: All right. 

[12:15] 

Mr. Chairman: Mr. Bolan moves that 
counsel for Jack Riddell be allowed the right 
to participate in the examination and cross- 
examination of witnesses, and that the 
privilege of such examination and _ cross- 
examination be extended to Mr. L. A. Mac- 
Lean, counsel for the plaintiff in the notice 
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of action which is the subject matter of this 
hearing. 

I have accepted the motion. I am going 
to rule that the motion is contrary to a 
previous ruling of the chair which was up- 
held by this committee and I will rule it 
out of order. 

Not hearing a challenge we may proceed. 


Mr. Haggerty: Mr. Chairman, the hour of 
12 o’clock has arrived and I move adjourn- 
ment. 


Mr. Chairman: Motion to adjourn is always 
in order and not debatable. 


Motion defeated. 


Mr. MacDonald: I was asking Mr. MacLean 
what Mr. Riddell’s response was to this notice 
of intended action. 


Mr. MacLean: Mr. MacDonald, I have a 
letter, over the signature of Mr. James E. 
Bullbrook, dated March 20, 1978, which is 
in response to the notice. The letter is marked 
“without prejudice.” 


Mr. Bolan: I am sorry, Mr. MacLean. Are 
we here to determine the contents of letters 
or are we here to determine whether or 
not a member's privileges have been breached? 


Mr. Chairman: The chair will rule it in 
this way. I am attempting to allow the 
members of committee considerable latitude. 
I have attempted on several occasions to 
bring you back to the matter before us. I 
suggest we are straying off the course some- 
what. I did allow Mr. Bolan to ask some 
questions which struck me as being a little 
off the mark and we eventually brought 
them back. I think I would in all fairness 
have to allow other committee members the 
same prerogative. 


Mr. Sterling: Mr. Chairman, we are deal- 
ing with facts which led to the service of 
this particular document. I think if we deal 
with facts as to what happened after the 
service of the document we are opening a 
hornet’s nest in terms of the present proceed- 
ings, et cetera, that are going on. 

Mr. Chairman: I agree and I caution you 
again. I don’t apologize. But I want to re- 
iterate we have by our deliberations today 
restricted the nature of this hearing, which 
I think is necessary. I hesitate to restrict it 
even further by ruling somebody’s questions 
out of order. But I do caution, the testimony 
given before this committee is recorded, is 
now a matter of public knowledge and could 
cause us some difficulties later on because 
there are other forms of litigation in process. 
Without censoring any member of the com- 
mittee on their right to ask any question they 
want I add the caution again. 


Mr. MacDonald: Mr. Chairman, I will get 
you out of your difficulty. I withdraw my 
question. I was seeking information on the 
basis of an earlier reference by somebody 
who had made the testimony as to the con- 
tents of that letter. I was unaware that the 
letter is included in the documents. I now 
find ‘that it is included in the documents. I 
have the answer here. Thank you. 

Mr. J. A. Taylor: I would like to explain. 
I asked a similar question earlier. My reason 
for that was to assist me in determining 
whether or not that notice of intent was a 
document that was contemplated under sec- 
tion 38 of the Legislative Assembly Act, the 
service of which might be in breach of a 
member’s privilege during the session under 
that particular section. That was the reason 
for my bringing it up originally [inaudible]. 


Mr. Chairman: Any further questions for 
Mr. MacLean?P 


Mr. Sterling: Mr. Chairman, I have a few 
more. First of all, I would like to be certain 
in my own mind of the function of the four 
individuals named on the notice that was de- 
livered to Mr. Riddell’s office. The notice says 
that it’s on their own behalf and as offcers of 
the International Union of United Automobile, 
Aerospace and Agricultural Implement Work- 
ers of America and the local. Mr. MacLean, 
do you represent these unions as well as 
these individuals, and have you done so in 
the pastP 


Mr. MacLean: Yes, sir. 


Mr. Sterling: You're satisfied that as officers 
of these unions they have the authority to 
bring such an action—a libel and _ slander. 
actionP 


Mr. MacLean: Yes they have, sir. The indi- 
viduals that are named are also people who 
were intimately involved in the union’s or- 
ganizational campaign and who were imme- 
diately affected by the statements that are 
complained of. 


Mr. Sterling: My problem here, of course, 
is that if we did find that there was a breach 
of privilege, I want to be certain that these 
people have the right to represent the unions. 

The second question is that on the same 
date you issued the notice you also filed, I 
believe, an application for consent to insti- 
tute prosecution before the Ontario Labour 
Relations Board. Is that correct? 


Mr. MacLean: It was on or about the 
same date, yes. 


Mr. Sterling: And I presume you received 
instructions from the same yeople in this 
regard? 
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(Mr. MacLean: I received instructions from 
at least some of the same people. 

Mr. Sterling: Which people did you receive 
instructions fromP 

Mr. MacLean: Instructions specifically 
would have been received by me from Mr. 
White. 

Mr. Sterling: I notice that on your applica- 
tion for consent to institute prosecution that 
you had put Mr. Riddell’s address as Queen’s 
Park. Did you intend him to be served with 
their documentation at Queen’s Park? 

Mr. MacLean: Not necessarily; that was 
the only address we had as to his where- 
abouts. It was something that was not really 
considered; that was an address we had as 
to his whereabouts; we didn’t know of any 
other place he could be located. Whether he 
was going to be served there or not, it didn’t 
occur to us. 

Mr. Sterling: You are aware from that 
document—or it appears so—that he is a 
member of the provincial parliament. Were 
you and your clients aware that he repre- 
sented the area where this conflict was going 
on? 

Mr. MacLean: We were aware from re- 
ports in the newspapers, from what he was 
saying in the newspapers. 

Mr. Chairman: Are there any further ques- 
tions? 

Mr. Bolan: I have another question. 

Mr. Chairman: Mr. Bolan. 


Mr. Bolan: Mr. MacLean, you mentioned 
earlier that this notice of action was not 
against Mr. Riddell in his capacity as a mem- 

‘ber of the Legislature but as a citizen. 

Mr. Haggerty: Private citizen. 

Mr. Bolan: A private citizen; I believe you 
used those words. 

Mr. MacLean: Is there a question, sir? 

Mr. Bolan: You had mentioned that earlier? 

Mr. MacLean: That’s obvious. 

Mr. Bolan: This morning? 

Mr. MacLean: That’s right. 

Mr. Bolan: Right. 


Mr. MacLean: I repeat myself again, that’s 
right. There was no intention to deal with 
Mr. Riddell as a member of the Legislature. 


Mr. Bolan: I would like you to look at 
the appendix—I can’t make out whether it is 
A or H—to paragraph 4 of the application for 
consent to institute prosecution. 

This is in support of your application. If 
you will turn to paragraph 26; I read: “On 
or about the 14 and 15 of March, 1978, the 
respondent Jack Riddell, a Liberal MPP, act- 


ing for and on behalf of the respondent. . .” 
Now you clearly identify him in that para- 
graph as a member of the provincial par- 
liament? 

Mr. MacLean: He is identified as a mem- 
ber of the provincial parliament, but he was 
acting for and on behalf of the respondent 
company, not as a member of parliament. 


Mr. Bolan: If it was not your intention to 
go after him then, in any other capacity 
than in his capacity as a private citizen, why 
would you include in that paragraph refer- 
ence to him being a member of the provincial 
parliament? 

Mr. MacLean: As a matter of identifica- 
tion. He was referred to in the press as a 
Liberal MPP. But the action wasn’t brought 
against him as such; and I will repeat it 
again: there was no intention of bringing 
action against him as such. We know better 
than that, sir. 


Mr. Bolan: In spite of the fact that refer- 
ence is made to him as a Liberal MPP in 
paragraph 26, in spite of the fact that the 
notice of action was served on him personally 
—I'm sorry, not personally but was served on 
his office at Queen’s Park—in spite of the fact 
that the address for service on the notice of 
action on page three is Queen’s Park, it was 
not your intention to commence the action 
or to serve the notice of action or to take 
proceedings under the Ontario Labour Rela- 
tions Act in his capacity as a member of the 
Legislative Assembly; is that what you want 
us to believe? 


Mr. MacLean: Again, I repeat what I 
said before, and if you read the document 
as a whole you'll come to that conclusion, 
sir. 


Mr. Bolan: That’s the problem, I have been 
reading it as a whole. 


Mr. Chairman: Are there any further ques- 
tions from members of the committee? Thank 
you, Mr. MacLean. 


Mr. MacLean: Thank you, Mr. Chairman. 

Mr. Chairman: Mr. Robert White? 

Robert White, sworn. 

Mr. Kellock: Mr. White, where do you 
live? 

Mr. White: I live in Weston, Ontario. 

Mr. Kellock: What is your address? 

Mr. White: It is 87 Stapleton Drive. 

Mr. Kellock: And do you hold some office 
with the United Autoworkers? 


Mr. White: As of last Saturday, I hold the 
office of the director for Canada and interna- 
tional vice-president. 
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Mr. Kellock: Are you a member or officer 
of Local 1620? 

Mr. White: No, I am not; 1620 is a char- 
tered local of the international union. . 

Mr. Kellock: Would I be correct that the 
notice of action with respect to the intended 
or proposed action for defamation against 
Mr. Riddell was issued by a Mr. MacLean 
on your instructions, among others? 

Mr. White: That’s correct. 

Mr. Kellock: And did you at any time 
discuss with Mr. MacLean how that piece of 
paper might be delivered to Mr. Riddell? 


Mr. White: Not at all. 

Mr. Kellock: Did you think about that at 
any point? 

Mr. White: It didn’t occur to me at all. 
I leave that matter to our counsel. 


Mr. Kellock: And with respect to instruct- 
ing Mr. MacLean to prepare the piece of 
paper, did you at any time consider whether 
that might interfere with parliamentary pri- 
vilege possessed by Mr. Riddell? 

Mr. White: No, I didn’t, sir. As you can 
appreciate, I have been in the Jabour move- 
ment since my teens and am not a learned 
member of law. I do read enough in the 
papers and other media in this country to 
understand if a person makes a statement in 
the House that they have some privilege. I 
understand these statements attributed to 
Mr. Riddell were made at the scene. They 
were statements that I thought defamed the 
character of a number of people in my union 
and my union in general, people who I con- 
sider have high integrity. On the basis of 
that, it was my instructions to my counsel 
that we ought to take the necessary action. 
[12:30] 

Mr. Kellock: Were you the officer of the 
international union who gave instructions to 
apply to the labour board for the labour 
relations board’s consent to prosecute? 

Mr. White: Yes, I was. 


Mr. Kellock: Did you give any thought 
as to where the registrar of the board might 
be mailing the piece of paper that had to go 
to Mr. Riddell with respect to that matter? 


Mr. White: No, it did not occur to me. 
Also, at that time, I was a member of the 
Ontario Labour Relations Board, which had 
not sat for a number of months. But it did 
not occur to me. My understanding of the 
workings of the board is that the registrar 
determines that on their own. 


Mr. Kellock: With respect to the com- 
mencement of the proceedings themselves, did 


you think about whether or not that might 
be regarded as a breach of Mr. Riddell’s 
parliamentary privilege? 

Mr. White: No, sir, it did not occur to me. 


Mr. Chairman: Questions from the com- 
mitteeP Yes, Mr. Bolan? 


Mr. Bolan: I have some questions. What is 
your name. again? 


Mr. White: Bob White. 


Mr. Bolan: Mr. White? I’m sorry. When 
you say that you did not— 

Mr. White: I’m sorry; I didn’t get your 
name, sir. 

Mr. Bolan: Mike Bolan. When you say 
that you did not consider the intended action 
against Mr. Riddell as a breach of privilege, 
you were addressing yourself to the fact that 
the remarks allegedly made, were made out- 
side of the House. 

Mr. White: I can honestly say, sir, that the 
matter never entered my mind. I knew that 
they were not made in the House but, as far 
as a breach is concerned, it never entered my 
mind until some point after we had followed 
the proceedings. We got a reply and that 
was the first time it entered my mind. 

Mr. Bolan: But, as I say, the reason it 
never entered your mind is because you had 
directed your attention to the fact that the 
remarks were made outside of the House. 


Mr. White: No, the reason it never entered 
my mind was I was directing my attention 
to the fact that statements were made by a 
person against our union, and I would do 
the same with anybody else. 

Mr. Bolan: But you just finished saying a 
few minutes ago that you have read enough 
about privileges in the newspaper that, if a 
person makes a statement in the House, that 
can’t be held against him. 

Mr. White: Exactly. Those matters are 
matters that came to my mind, obviously, sir, 
since the question of privilege has been 
raised. 

Mr. Bolan: I see. 

Mr. White: But at the time that I in- 
structed the institution of prosecution I never 
once considered that matter. 

Mr. Bolan: When you first heard about 
this, was it on a radio or what you read in 
the paper? 

Mr. White: I read about it in the Globe 
and Mail. 

Mr. Bolan: I see. You're also aware that 


some reference was made to it on the CBC, 
I believe, or on the radio? 
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Mr. White: Yes, I was. I didn’t hear that 
personally; I’ve since read a documentation 
of that. 

Mr. Bolan: Yes. And instructions were given 
to your counsel to commence the action or to 


serve the notice of intended action against 
Mr. Riddell. 


Mr. White: As far as the consent to prose- 
cute, the Labour Relations Board along with 
a number of other people; on the libel and 
slander action, him on his own. 

Mr. Bolan: Dealing with the libel and 
slander action, you did not see fit to include, 
as party defendants, the Globe and Mail or 
the reporter who wrote the aricle, or the 
CBC or the broadcaster who did the inter- 
view. Is that right? 

Mr. White: That’s correct. 

Mr. Bolan: Any reason why? 


Mr. White: I was concerned about the 
person that made the statement, and I did 
not consider the Globe and Mail or the CBC 
to be a party to making the original state- 
ments. Again, that’s not for me to argue. That 
will be something for my counsel to argue. 
That’s just my layman’s understanding of it. 

Mr. Bolan: But, presumably, you saw your 
counsel with the specific intention of giving 
him instructions to serve a notice of intended 
action. 

Mr. White: Yes. 


Mr. Bolan: Without getting into the ques- 
tion of client-counsel privilege, you did not 
instruct him to include, as party defendants, 
the Globe and Mail or the CBC or the media 
that carried the alleged slander? 

Mr. White: That’s correct, sir. We never 
discussed it. 


Mr. Bolan: When you discussed this with 
your counsel, you knew that Mr. Riddell was 
a member of the Legislative Assembly of 
Ontario? 


Mr. White: By virtue of reading it in the 
Globe and Mail, sir. I had never heard of 
Mr. Riddell before in my life. I’ve appeared 
before legislative committees of this House, 
but I had never heard of Mr. Riddell before. 


Mr. Bolan: You knew that he was a mem- 
ber of the Legislative Assembly when you 
spoke to your counsel. Is that right? 


Mr. White: Yes, that’s correct. 
Mr. Chairman: Further questions? 


Myr. Bolan: May I just have a moment, 
please, to go over my little checklist here? 


Mr. Chairman: If you like, we can come 
back. 


Mr. Bolan: I'll just pass for now, if some- 
body else has questions. 

Mr. Sterling: Mr. White, did you know 
that Mr. Riddell was the member for the 
area where the Fleck Manufacturing Com- 
pany was located? 

Mr. White: Not until 
newspaper, sir. 

Mr. Sterling: So you knew it when you 
went to instruct your counsel, is that correct? 


Mr. White: From the newspaper reports, 
that’s correct. 


Mr. Sterling: You mentioned earlier that 
there was something in your mind that said 
a member had a privilege when he spoke in 
the House. Is that correct? 

Mr. White: I said, sir, that from my in- 
volvement in the labour movement, reading, 
and being involved in the political process 
in this country, I had read enough about it 
to know that there is some privilege attached 
to a member in all the legislative halls of 
this country, 

Mr. Sterling: Did you, after reading this 
article— 

Mr. White: What article, sir? 

Mr. Sterling: The article in the Globe and 
Mail, dated March 15, 1978—did you go to 
the reporting services of this Legislature in 
order to find out what Mr. Riddell might 
have said in the Legislature on this matter? 

Mr. White: No, sir, I did not. 

Mr. Sterling: I notice that article is dated 
March 15. Did you see your counsel on that 
date? 

Mr. White: 
saw him. 

Mr. Sterling: I noticed the documents are 
dated the next day by your counsel, and 
would assume that it was done in a very 
short period of time. 

Mr. White: I believe from the time of my 
instructions to the time the document was 
issued was a short period of time, but I 
am sorry I can’t tell you the exact dates. 


I read it in the 


I am not sure what date I 


Mr. Sterling: To your knowledge no one 
checked in Hansard to see if these state- 
ments were in conflict with what Mr. Riddell 
might or might not have said in the Legis- 
lature. Is that correct? 


Mr. White: I did not. I am not aware if 
anybody else did. 

Mr. Sterling: In instructing your counsel, 
was it your intention to sue Mr. Riddell? 


Mr. White: In instructing my counsel, 1 
considered the statements attributed to Mr. 
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Riddell to be libellous and slander. I in- 
structed my counsel to institute action 
against him. As to where that stands in 
terms of suit or money, those are matters 
that we discuss with our counsel as we pro- 
ceed. At this point in time I couldn’t answer 
that question. I would have to take advice 
of counsel on the matter of determining 
amounts of money towards people in the 
action. I have not been involved in this kind 
of an action, to my knowledge, before. 

Mr. Sterling: But when you instruct your 
counsel to take action, does that mean sue 
to youP 

Mr. White: To my kuowledge, that means 
to notify the person that we intend to sue. 

Mr. J. A. Taylor: I don’t have any ques- 
tions of the witness; but what concerns me 
is, surely it is not relevant as to what was 
said by whom, whether it was said in the 
House or outside the legislative assembly, 
surely the issue is that we have copies of 
two documents, an application for consent 
to institute prosecution and a notice of 
action which were served on a member of 
this Legislature while the House was in 
session. Surely we are charged with the 
responsibility of determining whether or not 
the service of those documents on a member 
of the Legislature was a breach of a mem- 
ber’s privilege under section 38 of the Legis- 
lative Assembly Act. We are not here to 
determine what flows from that if in fact 
those papers were served, and they obviously 
were served. We are not here to determine 
whether the service is vitiated or ineffective 
because they were served during that period. 
We are not here to assess the merits of the 
actions. We are just here to determine, surely, 
whether or not these documents are included 
under this section, and if they are the fact 
before us is to determine whether or not 
that’s a breach of the member's privilege. 

I frankly don’t see our spending too much 
time going into what might have been said, 
whether it was said in the House or outside 
the House, that it may be privileged if it is 
said in the House but not so outside the 
House—I don’t think that’s too relevant and 
I would ask you to ensure that we keep on 
course in connection with the issue. 

Mr. Chairman: Just in response to Mr. 
Taylor, I have explained that we have been 
restrictive in terms of who gets to ask the 
questions here. I am reluctant to go past 
that point and restrict, you know, interject 
on the questions. I understand your concern 
and I certainly share it. 


Mr. J. A. Taylor: You see, we have also 
a proceeding here, which I’m sure is causing 


some concern to legal counsel and those 
persons who are— 


Mr. Chairman: Yes, I’m aware of that. 


Mr. J. A. Taylor: If we permit this pro- 
ceeding to get out of hand in terms of the 
area that’s covered, if it may be prejudicial 
in terms of future actions it may be the pro- 
ceedings being recorded here could be used. 
We may be touching on information that 
could very well be disputed, and which 
would of course prompt the legal counsels 
here to cross-examine, So it couldn’t be— 

Mr. Chairman: Yes; my problem, you see, 
is that I don’t know what your question is 
until you ask it. That causes me more than 
a little difficulty. 

Mr. Haggerty: Am I correct; when our 
solicitor asked a question to Mr. White, that 
his statement was he’s a member of the labour 
relations board? Is that correct? 


Mr. White: I said I have been a member 
of the labour relations board. 

Mr. Haggerty: You have been? 

Mr. White: I’ve not served in that capacity 
for a number of months and my term of office, 
I believe, expired in January or February of 
this year. I’m presently being replaced. 

Mr. Haggerty: Are you contemplating 
being put back in that position as a member 
of the— 

Mr. White: No, I’ve not served actively on 
the board for over a year. I have not attended 
any full committee meetings, I believe, for 
over a year. I do not have time to serve on 
the labour relations board and other names 
have been submitted to replace me. 

Mr. Haggerty: You still are a member then? 

Mr. White: To my knowledge, no; my term 
of office has expired. 

Mr. Haggerty: Your term of office could be 
expired but you still could be a member. 

Mr. White: No, to my knowledge I am not 
a member and I’ve not been called to a hear- 
ing in a number of months. So I consider 
myself not to be a member of the labour 
relations board. 

Mr. Haggerty: For information, who’s the 
appointing body then, to appoint members to 
it? 

Mr. White: I believe it’s the Labour min- 
ister, Mrs. Stephenson. 

Mr. Haggerty: It’s from the Labour minister 
then? 


Mr. White: Yes. No, I’m sorry, I think my 
appointment came from Premier Davis’ office. 
A letter from Premier Davis’ office, yes. 


Mr. Chairman: They all do this. 
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Mr. Haggerty: But you still could be a 
member of the Labour Relations Board? 

Mr. White: To my knowledge I am not a 
member of the Labour Relations Board. I 
have not served in that capacity for a number 
of months, my term has expired. 

Mr. Chairman: Any further questions? 

Mr. Bolan: Yes, I have— 

Mr. Chairman: Mr. Bolan. 

Mr. Bolan: You are Robert White, one of 
the plaintiffs in the notice of action, is that 
right? 

Mr. White: Surely, sir. 

Mr. Bolan: I’m not being facetious when I 
ask the question. 

Mr. White: I think you are, with great 
TESpect. 

Mr. Bolan: No, I’m not. There are lots of 
Robert Whites. 

Mr. White: Well, I’m not being Robert 
White because I’m somebody’s brother. 

Mr. Bolan: I don’t know; I’m asking you a 
very clear and very simple question. 

Mr. White: I identified that—with great 
respect, I answered that question as the first 
question by the counsel of the committee. 

Mr. Bolan: Okay. When you went to your 
counsel’s office in Toronto to give him instruc- 
tions, were you also giving him instructions 
on behalf of all of the other people who 
are mentioned here—Al Seymour, Lorna J. 
Moses, Frances Piercey? 

Mr. White: Yes, I was. 

Mr. Bolan: Were they with you? 

Mr. White: I did not attend the counsel’s 
office. They were in the counsel’s office, I did 
it by telephone. 

Mr. Bolan: I see. You were giving instruc- 
tions on their behalf as well? 

Mr. White: Yes, I was, because they were 
all actively engaged in the organizational 
campaign and I considered them to be slan- 
dered by the action. 

Mr. Bolan: That’s all the questions I have 
for Mr. White. 

Mr. Chairman: Further questions? Thank 
you, Mr. White. Lorna J. Moses, is she 
present? . 

Mr. MacLean: Not present, 

Mr. Chairman: She is not? Frances Piercey? 

Mr. MacLean: Not present. 

Mr. Chairman: Al Seymour? 

Mr. MacLean: 
[12:45] 

Mr. Kellock: The committee will have to 
consider at some point whether the evidence 


Not present. 


of those persons is essential to its responsi- 
bilities. There is one other matter I would 
like to bring to the committee’s attention. 
In the first place, the documents that are 
referred to in the brief statement of facts are 
before all the members of the committee. I 
don’t think there is any problem about that. 
If there is, we can hear from Mr. Bullbrook 
or Mr. MacLean. 

There is one other document that may 
have some bearing on the committee’s in- 
quiry. That is an order in council. The copy 
I have indicates that it was approved by Her 
Honour the Lieutenant Governor on January 
15, 1975. It’s given the number OC-131/75. 
It’s an order in council pursuant to section 93 
of the Legislative Assembly Act. It provides 
that the Speaker of the House is to have 
jurisdiction over certain parts of the legis- 
lative building. That is defined by reference 
to Ministry of Government Services drawings. 
I would suggest that the committee would 
want to look at those drawings to make sure 
that Mr. Riddell’s office is in or outside the 
confines of the geographical area described 
by this order in council. 

I want to bring to your attention, Mr. 
Chairman, that I have been told by Mr. 
MacLean that he does not accept that this 
order in council has the force and validity 
of an order in council that has been filed and 
published in the Ontario Gazette in accord- 
ance with the Regulations Act. I do not want 
to get into whether or not it should have 
been, I just wanted to bring to the com- 
mittee’s attention that that is the position 
that Mr. MacLean is taking. I want Mr. 
MacLean to know that whether it has or 
hasn’t, we will discover and advise the com- 
mittee in due course. Presumably, at such 
time as the committee decides, if it so decides 
to hear submissions on behalf of the people 
interested here, that matter can be dealt with. 
I wanted the committee to know that I intend 
to put this document before the committee, 
when I can find out whether it has or has 
not been gazetted. 


Mr. MacLean: I wonder, Mr. Chairman, 
if I can put my position to the committee 
members. Mr. Kellock is correct. If I may 
just give you— 

Mr. Chairman: Just before you start, I 
would like to seek direction from the mem- 
bers of the committee. Would you like to 
call, not as witnesses in this instance, be- 
cause they have both appeared before the 
committee, but are you prepared to give 
counsel for both sides the opportunity to 
make a statement, an argument or what- 
ever, before the committee; or do you con- 
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sider that that would not be within our 
purview? It goes directly to the point we 
have raised several times this morning about 
what exactly is in front of the committee. 
Would it serve a useful purpose to have 
counsel for both sides make a formal state- 
ment? Could I seek direction from the com- 
mittee on that? 


Mr. Bolan: May I just ask a couple of 
- questions first of allP Are there any other 
witnesses to be called? 


Mr. Chairman: None that I’m aware of; 
none that either the counsel has recom- 
mended or a member of the committee has 


asked for. 


Mr. Bolan: I was under the impression that 
Mr. Kellock might consider calling three of 
the plaintiffs in the notice of action, and 
that we have to make some decision as to 
whether these people are to be called. 


Mr. Chairman: I should point out to you, 
to make this distinction, they were invited. 
They were not subpoenaed or in any way 
required to be present. 


Mr. Kellock: The point I made, Mr. Chair- 
man, was that whether or not the committee 
wanted to hear from them was a matter for 
the committee. If the committee wants to 
hear from them, there are procedures avail- 
able to it to make sure they have them. 


Mr. J. A. Taylor: Mr. Chairman, maybe 
counsel could guide us as to whether in his 
opinion it is necessary for those witnesses 
to be here in order for the committee to 
make its decision. Can we have that? 


Mr. Kellock: Mr. Chairman, there are many 
possibilities and I don’t want to appear to be 
suggesting any one of them. If it were the 
decision of the committee ultimately that 
there had been a breach of privilege and if 
the committee felt inclined to make a recom- 
mendation to the House as to what the House 
ought to do about it, then of course the 
question as to whether or not the privilege 
had been broken by any number of in- 
dividuals might become relevant. Bearing 
that in mind, everyone who has seemed to 
have anything to do with the two pieces of 
litigation were invited, not required, to come 
before the committee today to say whatever 
they might like to say about the matter. 

Not having heard from three of the in- 
tended plaintiffs in the libel action may put 
the committee in some difficulty in making 
any finding they did or did not have any- 
thing to do with breach of privilege if a 
breach of privilege wes established. 


Mr. J. A. Taylor: May I just comment that 
legal counsel for those persons is, in fact, 
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here. He obtained his instructions from them. 
They were notified of this committee hearing 
today and elected not to turn up. I should 
think that is a decision they have made. I 
don’t see how that should impact on what 
may flow from the decision by this committee, 
if that decision was to rule that in fact the 
privilege of a member was breached. 

Maybe I am wrong in that observation. If 
you feel I am, and there is some gap in 
justice because those people aren’t here, then 
I suppose we could force them to be here. 
I really don’t see that conclusion follows. 

Mr. Bolan: I think it is incumbent that 
these people be here to give their evidence. 
I think one of the germane points here is 
whether or not there has been harassment 
of the member; because if there has been 
harassment, that can be considered a breach. 
I think to have these other three parties 
here goes to the question of harassment and 
what they really intended, themselves, by 
the action, because they are proposed plain- 
tiffs in an intended action. 

The other thing I might want to raise at 
this time is that in view of the width and 
breadth of evidence which has been given this 
morning, it is my intention to recall Mr. Rid- 
dell to give further evidence. Whether we do 
it now or next week, preferably next week. 

Mr. J. A. Taylor: There was another point 
you asked direction on from the committee. 

Mr. Bolan: Yes. 

Mr. J. A. Taylor: That was presentation 
by legal counsel. They have been invited 
here and my comment would be they should 
be entitled to make their statement or sub- 
mission. 

Mr. Chairman: Then I take it there is a 
consensus forming that we will sit subse- 
quently on this and the three named persons 
who were invited today will be invited 
again. Is there consensus among the com- 
mittee that the invitation will suffice or 
would you prefer the use of power of sub- 
poena? 

Mr. Sterling: Well, Mr. Chairman, the 
invitation will suffice as long as those three 
people understand the import of this par- 
ticular process in that it could have substan- 
tial ramifications in what might happen to 
them down the line if in fact, a breach of 
privilege was found and the House decided 
to censure them in some way. 

Mr. Chairman: I would take it we would 
instruct our counsel to make that point to 
them. 

Mr. MacDonald: They could come, Mr. 
Chairman, themselves or through their coun- 
sels then. 
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Mr. Bolan: I would suggest that they be 
subpoenaed. 


Mr. Chairman: Would you make it in 
form of a motion please. 


Mr. J. A. Taylor: I don’t think, Mr. Chair- 
man, we should subpoena them. Their legal 
counsel is here. I frankly don’t see what 
more they could add in terms of notice. I 
am sure they can be instructed from their 
legal counsel as to what may flow from 
refusal. 


Mr. Chairman: I take it then, consensus 
is formed within the committee that at next 
Thursday's meeting we will call those three 
witnesses. We will see that they are in- 
formed of the seriousness of their attend- 
ance, that they are aware of that and that 
actions might happen as a consequence of 
that, Is it also consensus that each of the 
counsel involved in this matter be given the 
opportunity of making a closing statement to 
the committee? Is that agreed? 


Mr. MacDonald: Calling any other wit- 
nesses that need to be heard. 


Mr. Chairman: Calling any other wit- 
nesses—we have a slight difficulty here. Our 
counsel cannot be present, and that was 
made clear to the clerk before he was re- 
tained as counsel. What’s your pleasure? 
You have several options. It appears that we 
could ask for permission from the House 
leaders to make arrangements to sit, for ex- 
ample on Monday morning at 10 o'clock and 
hear these people. We could set the matter 
over until the counsel returns. We could 
proceed to hear them in the absence of our 
own counsel but we would have a repre- 
sentative here. What’s your pleasure? 


Mr. J. A. Taylor: Is there some other 


counsel who might be present from counsel’s 
firm? 


Mr. Kellock: I can’t answer that question 
at the moment. Hopefully, there could be, 
but it would be unfair to him, I suggest, 
unless there was adequate time to prepare, 
and that would involve having a transcript 
of these proceedings I believe. I don’t know 
how quickly that can be accomplished. 


Mr. MacDonald: What about the option 
of 10 o'clock on Monday morning? 


Mr. Kellock: That would be satisfactory. 


Mr. J. A. Taylor: I think you have a prob- 
lem in terms of notice too. You know, you 
have to be fair about this. 


Interjections,. 


Mr. Bullbrook: How long are you going to 
be away? 
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Mr. Kellock: I am going to be away from 
May 3 to May 13. 


Mr. Bullbrook: 
might— 

Mr. Chairman: No you can't. 

It appears to me, then, that the committee 
is getting to the point where you are saying 
you would like to set this over until our 
counsel returns. Then at the subsequent 
meeting we will call those three witnesses 
and we will ask counsel for both parties to 
make a closing statement. It would strike me, 
then, that in terms of where we go from 
there the committee may like to hear the 
witnesses, hear the counsels state their argu- 
ments; and then may want to exercise its 
prerogative to meet in camera and come to 
a finding and then make some recommen- 
dation at a subsequent date. Is that agree- 
able? 


Mr. Haggerty: Two or three days sitting 
then. 

Mr. Chairman: Conceivable. 

Mr. Bullbrook: Mr. Chairman, you keep 
saying I can’t speak and I realize that it’s a 
matter of extreme importance as far as [m— 


Mr. Chairman, if I 


Mr. Chairman: Will someone move that 
Mr. Bullbrook be heard? 


Mr. Bolan: I move that Mr. Bullbrook be 
heard, 


Mr. Chairman: Those in favour? 
Agreed, 
Mr. Chairman: Thank you. 


Mr. Bullbrook: Mr. Chairman, I am very 
much concerned and have expressed my con- 
cern to your counsel that the breadth of 
examination of the witnesses went so wide 
and so far-reaching and beyond the pale of, 
most respectfully, relevance to your pro- 
ceedings. But mainly, in connection with 
the libel and slander matter, the media, of 
necessity, have been here, and I am pleased 
they are, but it could possibly have reper- 
cussions. That is the re-publication of an 
alleged libel or an alleged slander, and 
there was some evidence given in connec- 
tion with that today, does have very puni- 
tive effects in connection with the action it- 
self. I would ask, purely on a voluntary 
basis, that the media in relating to the evi- 
dence on the libel and slander do not relate 
to the substance of the alleged libel and 


slander. 


Mr. Chairman: I think it would be fair 
to say, and I would give you notice of this 
as chairman, that I have attempted to deal 
with this thing with some latitude today be- 
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cause we don’t have any precedent to fall 
back on, frankly. I think it also fair to give 
you notice that I am going to have a little 
discussion with our own counsel prior to 
the next committee meeting. If it is made 
clear to me that members of the committee 
are threatening some other form of litiga- 
tion, or endangering it or going past the 
pale as the eloquent counsel so nicely put 
it, the chair will not give as much latitude 
to questioning in the next session. 

I am reluctant to do that, frankly, be- 
cause we have been restricted to date, and 
we are all aware of the problems that are 
there, and it’s going to be very tough for the 
chair to rule somebody out of order halfway 
through a question, but we may be making 
that attempt. So we are agreed on how to 
proceed with this matter and that it will be 
dealt with subsequent to May 13, at the fol- 
lowing meeting. 

Mr. J. A. Taylor: Could you fix that date 
now, Mr. Chairman? 

Mr. Chairman: It would be May 18. If 
members of the committtee could just hold 
their places for a moment, we have a couple 
of small pieces of business. We are back to 
the mundane. We have a bill presented to 
the committee from the city of Cornwall, 
No. 2. It has been published in ithe Ontario 
Gazette and the Standard-Freeholder. The 
six publications required have been met. 
Could I have a motion? 


Mr. MacDonald: Moved that the bill go 
to the Speaker’s panel. 


Motion agreed to. 


Mr. Chairman: There are a couple of 
other mundane things. As you are aware, we 
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have received the authority of the House to 
obtain staff, and from the Board of Internal 
Economy, we will have the services of a Go 
Temp secretary, as soon as we can get one 
on line, and the authority to hire a re- 
searcher. I. have conducted two interviews. 
I think there are half a dozen others to take 
a look at. We will attempt to get those 
people in line as quickly as we can. The 
procedural affairs committee will have an 
office of sorts, ‘I take it somewhere in the 
Whitney Block, for this secretary and a 
researcher, 

Do you have before you for your consid- 
eration the matter that we have been dis- 
cussing for some time now of appeals from 
the Speaker’s rulings and the material pre- 
sented by Mr. Roderick Lewis? Did you all 
receive thatP I would take it that at next 
Thursday morning’s sitting we will deal with 
that matter. Is that agreed? 

Agreed to, 


Mr. MacDonald: What else is likely for 
next week's agenda? 


Mr. Chairman: I would think that would 
be the major item and I would anticipate 
that would take some time. I’m going to ask 
Mr. Lewis to be present, or someone from 
the Clerk’s office to be present when we do 
discuss that. 

I would invite you all to attend outside of 
the chamber at 1:55 today and you will see 
the first physical evidence of this committee 
doing some work when Jack comes in the 
front door instead of in the back door. 


The committee adjourned at 1:03 p.m. 
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The committee met at 10:20 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: As you recall, we have 
issued an invitation to three other people to 
appear before the committee this morning. 
As I indicated at the previous meeting, there 
seems to be some difficulty with the latitude 
of questions, so I’m going to ask our counsel 
to give us some direction in that regard. 
Through the course of the meeeting I will 
seek the advice and assistance of our own 
counsel if we feel that the questions are 
straying too far afield. That’s an agreeable 
way to proceed. We will first have a few 
words from our counsel and then we will 
call our witnesesses. 


Mr. Bolan: Before we proceed I have some 
discussion to get into that has to do with 
the interpretation of our terms of reference. 


Mr. ‘Chairman: That’s precisely what the 
counsel wants to speak on. 


Mr. Kellock: Last day, Mr. Chairman, 
there were some questions directed to wit- 
nesses that from one view of the terms of 
reference might be considered to have strayed 
beyond those terms of reference. As I read 
the order moved by Mr. Nixon, the question 
of the service of the documents in question 
and whether or not that service involved a 
breach of a privilege, was referred to this 
committee for an inquiry. 

As I read the terms of reference—at least, 
literally—whether or not the commencement 
of either or both proceedings involved a 
breach of privilege was not referred. It may 
be that it was intended by some that it should 
be, but certainly from the wording of the 
motion that was made and passed, that ques- 
tion was not. Consequently, it would be my 
view that the background facts that gave rise 
to both proceedings are really not concerns 
of this committee. 

The only way in which those facts might 
be considered to be relevant would be if the 
committee was concerned about the attitude 
of those who it is said may have breached 
the privilege, and questions concerning the 
bona fides or otherwise of the proceedings 
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themselves might go to the state of mind 
of those people. The state of mind of those 
people would only become relevant if at some 
future time this committee and the House 
were of the view that a privilege did exist 
and that privilege had been breached. So it 
is up to you, Mr. Chairman, or the commit- 
tee as a whole, to determine whether or 
not the questions put to the witnesses here 
ought to go beyond the question of the 
services and the related question as to 
whether those services were in breach of 
some privilege. 

Mr. Chairman: Are there any questions or 
discussion on the part of committee members 
on this matter? 

Mr. Bolan: Yes, with the greatest respect, 
I do disagree with Mr. Kellock’s interpreta- 
tion of the terms of reference. I think in 
order to get a proper perspective of exactly 
what are our terms of reference, we have to 
go back to the ruling which was made by the 
Speaker. The ruling made by the Speaker is 
found on page 1238 of Hansard of April 6, 
1978, and Ill read it again here. His ruling 
is really broken down into two parts. 

“T have carefully perused the Hansard 
report of Mr. Riddell’s statement, and from 
the facts as presented by him there appears 
to be at least a presumption that several 
offences against the provisions of section 38 
of the Legislative Assembly Act may have 
been committed, not only by the service of 
these documents during the prohibited 
period”—that’s one area where he says there 
may be a breach—“not only by the service 
of these documents during the prohibited 
period, but also by the service of such 
documents in the precinct of the House with- 
out the permission of the House or the 
Speaker.” 

So it would appear that the Speaker was 
making his ruling on two grounds: first on 
the service of the documents per se, these 
particular documents, which really amounted 
to the commencement of an action (a) the 
notice of action which was a notice under 
the Libel and Slander Act, and (b) the serv- 
ice of the notice of intention to prosecute. 
That type of service amounts to the com- 
mencement of an action or the intention 
to commence an action. 
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We just can’t look at the physical service 
itself. I think we have to move beyond that, 
and I think that that’s precisely what the 
Speaker meant. Otherwise I think our exer- 
cise is one of futility if we just restrict it 
to the service of documents in the precinct 
of the House. This whole matter goes beyond 
just the question of the physical service of 
documents on the member; rather it goes to 
the commencement of an action. That I 
submit is what the Speaker means when he 
says, “not only by the service of these docu- 
ments during the prohibited period.” What 
that really means is that actions have been 
commenced against the member during the 
prohibited period, and that in itself could 
be a breach of the member’s privilege. Then 
he goes on to deal with service in the 
precinct. 

The motion put by Mr. Nixon and _ sec- 
onded by Mr. Worton refers to the matter 
of the service of documents. The matter of 
service of documents, I submit to you, refers 
to what the Speaker was talking about when 
he was talking about service. Again the Speak- 
er was talking about service in the sense that 
it starts an action, as well as service meaning 
within the precinct of the House. 

I would like to say in closing that if 
there’s any doubt about just what our terms 
of reference are then I think it is the func- 
tion of this committee to adjourn these pro- 
ceedings and to go back to the House, and to 
go back to the Speaker to get precise clarifi- 
cation of our terms of reference. Again, if 
you notice in the motion brought by Mr. 
Nixon, it refers to the matter of service, It 
does not say, “to the matter of service of 
these documents in the precinct of the 
House”; it says ‘in the matter of service.” 
My submission is that “the matter of serv- 
ice” means the commencement of these two 
actions which are the subject matter of this 
hearing. 


Mr. Sterling: Mr Chairman I apologize for 
being late this morning. I understand Mr. 
Kellock made some remarks at the opening 
and I would like to hear those remarks 
again. I have asked my confrere and she has 
indicated to me that she would also like to 
hear them repeated. She was having a little 
bit of difficulty interpreting some of the re- 
marks and he’s going to the very nub of the 
problem. Would that be possible? 


Mr. Kellock: It’s possible that I can repeat 
the substance. I’m sure I can’t do it in the 
same words. I don’t know that there is any 
difference between what I said and what Mr. 
Bolan said. Perhaps I can clarify it in this 
way. 


It would be my view, based on the ‘terms 
of reference as set out in the order, that a 
question such as whether the libel and 
slander action is frivolous and vexatious is 
not something that this committee is con- 
cerned with. Only the court would be con- 
cerned with that. One has to look at the 
nature of the proceeding in order to deter- 
mine what was served. 

[10:30] 

But apart from that, it seemed to me that 
last day some questions were directed to 
some witnesses that went to whether or not 
the proceeding was properly founded and 
whether or not other people should have 
been joined as defendants. That sort of 
thing has nothing to do with the terms of 
reference. 

But there are three questions embodied in 
the terms of reference—the time of the 
service, the nature of the service, and the 
place of service. You have to appreciate 
what was served before you can examine 
that question. That is why I don’t know 
that there is any real difference between 
what I said in opening and what Mr. Bolan 
said. 

Mr. Bolan: With the greatest of respect, 
there is a world of difference, because what 
counsel seems to be saying is that the ques- 
tion to determine is whether or not service 
of documents in the precinct amounts to a 
breach of privilege. I say that this goes be- 
yond that, based on the Speaker’s ruling 
where he says that, “several offences against 
the provisions of section 38 . . . may have 
been committed.” 

Section 38 reads specifically: “Except for 
any breach of this Act, no member of the 
said assembly shall be liable to arrest, de- 
tention or molestation for any cause what- 
ever.” The reason for me pursuing the line 
of questioning I did two weeks ago was to 
see if there was any kind of action on the 
part of the plaintiffs, or the solicitors for the 
plaintiffs, which amounts to a molestation. 
Then we get into the definition of molesta- 
tion. Based on my research of it, and based 
on what I was trying to establish, the inter- 
ference with the duties of a member brought 
about by this kind of civil action amounts 
to a molestation. So I think we have to 
address ourselves to section 38. 

Mr. MacDonald: I am more confused. Does 
what Mr. Bolan just said exclude it from 
your interpretation? I am addressing our coun- 
sel specifically. 

Mr. Kellock: I don’t believe so. I am 
having difficulty in determining where, if 
anywhere, Mr. Bolan and I disagree. 
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Mr. MacDonald: I think you are both 
saying the same thing. 

Mr. Sterling: May I interject a little bit? 
I have come to the same conclusion as coun- 
sel and Mr. Bolan have in terms of saying 
there are two possible breaches of privilege 
here. There is a possible breach of privilege 
relating just to the service of documents, the 
physical aspects of it. We may have had to 
go into the background of the nature of the 
suit in order to determine if the service or 
the nature of those suits was strictly civil 
and had nothing to do with this House or 
anything of a political nature. 

The second type of privilege that could 
have been breached relates to section 38 
and whether or not the type of action that 
was brought was a molestation of the mem- 
ber and was a breach of his privilege in that 
area; whether he was being intimidated or 
harassed by the nature of the suit. I don't 
think that that has been referred to us by 
the House at this particular time. That is my 
problem in looking at the motion that has 
been brought to us. 

My question to you, Mr. Kellock, is if we 
found a breach of privilege of the actual 
physical service of the document, where does 
it go from there? 


Mr. Kellock: As I understand it, this com- 
mittee is empowered to inquire and to in- 
quire only, and to report to the House. Any 
action is up to the House. 

On your other point, I would say the 
question of the commencement of the action, 
or the commencement of the application for 
leave to prosecute, is not a question that’s 
been referred by the House to this com- 
mittee. It probably doesn’t make any differ- 
ence, because if the commencement of the 
action by itself was deemed to be a molesta- 
tion, then almost by definition the service 
of the documents by which that proceeding 
was commenced would also be. 

I’m really not clear why it makes any dif- 
ference to the committee whether there is a 
need to consider whether the commencement 
of these proceedings themselves amount to 
a breach of privilege. Because, surely, if that 
is the case, then it follows the service is 
equally a breach. If there is a difference, then 
it would be my view that the commence- 
ment of the proceedings is not before this 
committee, but rather the service of the 
documents that followed upon the commen- 
cement of one proceeding and the expressed 
intention to commence another proceeding. 


Mrs. Scrivener: Mr. Chairman, it seems to 
me the motion as proposed by Mr. Nixon, 
and which was then endorsed by the House, 


which is our term of reference in this com- 
mittee, was simply a motion which was pre- 
pared in the light of what it was thought 
was required of this committee. The fact that 
the committee investigates the matter, and 
perhaps the matter is slightly broader than 
the motion, is something I would think would 
be within the discretion of the committee in 
terms of its reference back to the Legisla- 
ture. 

It occurs to me that had the Legislature 
realized the breadth of this investigation, it 
probably would have amended the motion to 
provide for that. If I could direct you to the 
second paragraph of the motion, it says that 
“before the said select committee of such per- 
sons and the production of such papers and 
things as the committee may deem necessary 
for any of its proceedings and deliberations 
for which the honourable Speaker may issue 
his warrant or warrants.” As a_ standard 
phraseology that’s being used in many other 
instances, it’s intended to provide a com- 
mittee with the breadth it requires for an 
investigation into a particular matter. I would 
suggest to you that perhaps this committee 
should at least have the discretion to be able 
to carry out this investigation so it is re- 
porting back to the Legislature as efficiently 
as possible. 


Mr. Chairman: Okay. I should offer my 
opinion in this instance since I will be mak- 
ing rulings on whether or not things are 
proper. It’s my opinion this committee is 
dealing with the matter of privilege. We 
will ascertain whether a member’s privilege 
has been breached. 

That matter was properly raised by the 
member in the House. The Speaker ad- 
dressed himself to that. The House, sub- 
sequent to that, made a formal motion and 
referred the matter to this committee. It’s 
my view this matter of privilege, in that 
rather broad term, is before this committee. 

I am not prepared to listen to arguments 
or questions about whether slander or libel 
occurred, but I am prepared to hear all 
questions and all witnesses regarding the mat- 
ter of the member’s privilege. There are some 
difficulties which will be pointed out, I 
would imagine, as we go through this, on 
this specific motion. None the less, I think 
it would be unfair for this committee not to 
deal with what is clearly before it, and that’s 
the matter of a member's privilege. 

We will deal with that in a legal and in 
as precise a way as we can, but we will not 
be deterred from that by anything, frankly. 
That’s the routine we will go through and 
on which the rulings will be based. So long 
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as questions are raised in this committee that 
deal with the member’s privilege, they are in 
order. In my view, if you stray outside of 
that and you enter into the substance of 
whether something slanderous was said at 
any given time, then that’s not within the 
purview of this committee. The committee, 
of course, enjoys the privilege of appealing 
the rulings of the chair on each ruling I 
might give. Is that understood and agreeable? 


Mr. Bolan: I agree with what you are 
saying, Mr. Chairman. It certainly is not my 
intention, as a member of the committee, to 
get into the merits of the case. However, 
I want it left open that I do have the right 
to inquire of witnesses as to what course 
of action they took which may amount to a 
molestation, because we are asked by the 
motion to deal specifically with whether or 
not a breach of section 88 has taken place. 
That’s precisely what it says, “contrary to 
section 38 of the Legislative Assembly Act.” 


Mrs. Scrivener: I think examining the 
whole matter of molestation will also assist 
us to determine the extent of the breach. 


Mr. Chairman: I want to assure you, Mr. 
Bolan, you always retain the right to inquire, 
I retain the obligation to make a ruling and 
the committee retains the right to make 
that subject to appeal. 

If we have done our bit with the legal 
system for the morning, I wonder if we could 
proceed. 


Mr. Bolan: I have something else to raise. I 
am sorry. I don’t want to sound as if I am 
some form of an impediment to these pro- 
ceedings, but the chair ruled two weeks ago 
that counsel for parties affected by these 
proceedings could not take part in cross- 
examination during the proceedings. 


Mr. Chairman: That is right. 


Mr. Bolan: I think, on reflection, that was 
a sound ruling. 


Mr. Chairman: Especially since it was up- 
held by the committee. 


Mr. Bolan: It was upheld by the com- 
mittee; a doubly sound ruling. 

Since then, however, I have had occasion 
to go through some preliminary discussions 
which took place between various counsel 
during the time of the Hydro committee. The 
question was raised at that time by counsel 
for Canada Square, Moog, Hydro, and what 
have you, as to what role counsel for the 
players, shall we say, could play in the pro- 
ceedings. 

At first, the chairman—this was chaired by 
John MacBeth, I believe—said that they could 
not take any part in it. But there then took 


place a lengthy discussion between the various 
counsel and between members of the com- 
mittee. What it was left at in the end—I say 
this because it was a precedent you might want 
to follow; I understand this has been followed 
in the Ombudsman’s committee with re- 
spect to Pickering, and I understand that 
there may be some additional witnesses here 
this morning, parties who are part of the 
intended action—was that any party affected 
by the proceedings was entitled to have coun- 
sel present. 

I am not suggesting that counsel has the 
right to cross-examine, but that counsel may 
ask questions through the chair. Supposing, 
for example, witness A is finished and coun- 
sel for that particular witness or for one of 
the parties would like to draw something 
from that witness because he does not feel the 
record would be complete without drawing 
something more; in that particular commit- 
tee it was held that counsel could put through 
the chair, or through committee counsel, a 
question that would be asked of that particu- 
lar witness. 


Mr. MacDonald: That is what I understood 
the procedure to be. 


Mr. Bolan: No, that is not what I under- 
stood the procedure to be here, no. Perhaps 
we should have clarification on that. You 
might want to consider this precedent, Mr. 
Chairman. 


Mr. Chairman: I am aware of it and I 
did take the time and effort to look at other 
committees and the way that they functioned. 
Two things impressed me. One is that the 
nature of their business was somewhat differ- 
ent from ours. The second is that it abro- 
gates the position and the role that a member 
of this House plays when we extend to others 
what is rightfully the obligation of the 
members of the House. 

On this committee I ruled that members of 
the committee may speak—and we researched 
the precedents on that—and ask their ques- 
tions formally. All questions are directed 
through the chair in a formal way. I have 
given the latitude so that we don’t get bogged 
down with the silliness of writing out ques- 
tions and preparing things in that way. 

In practical terms, I have eyes and I 
don’t see any real restrictions on counsel 
coming to a member of the committee and 
offering him a question to ask or advice. It 
strikes me that is quite an appropriate thing 
to do. I have no objection to that whatso- 
ever. In practical terms, if counsel for either 
party thinks a question should be asked, he 
is quite free to approach a member of the 
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committee. If we get a little carried away 
with that, I might get upset, but I don’t 
see any difficulty with it so far. 

I have no objection to him placing the 
information at a committee member’s dis- 
posal so that they might ask a question. 
[10:45] 

I am not prepared to yield the floor to 
anyone other than a member of the com- 
mittee and I will remain adamant on that 
point. That gives you considerable latitude. 
If Mr. Bullbrook or anyone wants a question 
asked, there are people on the committee 
who I’m sure will be happy ‘to take that 
under consideration and ask the question. 
But I will remain firm on that matter of 
who gets to ask them. I am prepared to offer 
that latitude to members of the committee be- 
cause it strikes me that in our parliament that 
has certainly been the practice and it will re- 
main that way. 

Is that understood and agreeable? 

May we now proceed? 

We have three witnesses who were invited 
to the previous meeting and who did not 
appear at that time. We agreed that we 
would offer to them the opportunity to ap- 
pear before the committee now. I will call 
them in the order of Mr. Seymour, Lorna 
Moses and Frances Piercey. 

Al Seymour. 

Albert Edward Seymour, sworn. 

Clerk of the Committee: What is your 
occupation, Mr. Seymour? 

Mr. Seymour: International representative 
of the United Auto Workers Union. 

Mr. Kellock: Where do you live, Mr. 
Seymour? 

Mr. Seymour: London, Ontario. 

Mr. Kellock: Do I understand correctly 
that you are one of several intended plain- 
tiffs in a proceeding to be brought in the 
Supreme Court of Ontario in connection 
with an alleged libel or slander? 

Mr. Seymour: Yes, I am. 

Mr. Kellock: And that in that proceeding 
you instructed the firm of MacLean and 
Chercover as your solicitors, is that correct? 

Mr. Seymour: That is correct. 

Mr. Kellock: Specifically who did you 
instruct? 

Mr. Seymour: Lennox MacLean. 

Mr. Kellock: All right. Did you at any 
time discuss with Mr. MacLean the question 
of how the notice under the Libel and 
Slander Act would be served on the defend- 
ant Riddell? 


Mr. Seymour: No. 
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Mr. Kellock: Did you give any thought 
at any time prior to the date that document 
was served to the question of whether or not 
Mr. Riddell had parliamentary privilege? 

Mr. Seymour: Did we give it thought? 

Mr. Kellock: Did you personally give any 
thought to that question? 

Mr. Seymour: No. 


Mr. Kellock: Were you aware prior to the 
service of this document that such a thing 
as parliamentary privilege existed? 

Mr. Seymour: No. 


Mr. Kellock: We have heard that the 
International Union of United Automobile, 
Aerospace and _ Agricultural Implement 
Workers of America applied to the Ontario 
Labour Relations Board for leave to prose- 
cute, among others, Mr. Riddell. Is that 
correct? 

Mr. Seymour: That’s correct. 

Mr. Kellock: And what if anything did 
you have to do with the bringing of that 
application? 

Mr. Seymour: It was brought about as a 
result of discussions that we had with our 
legal counsel] as a result of remarks made by 
Mr. Riddell outside of the House, derogatory 
remarks against our organization that in our 
opinion were unfounded. It was our belief 
that we should bring that type of action 
before the Ontario Labour Relations Board 
and ask for them to determine the right to 
prosecute. 


Mr. Kellock: When you say your counsel, 
who is that? 
Mr. Seymour: Len MacLean. 


Mr. Kellock: And you said in your answer 
“ve” discussed these matters; who is “we’’? 
that are 
been 


The members 


Mr. Seymour: 
document that has 


named in the 
served. 

Mr. Kellock: Specifically with respect to 
that application for consent to prosecute, did 
you discuss the service of any documents 
upon Mr. Riddell with Mr. MacLean? 


Mr. Seymour: No. 

Mr. Kellock: Did you give any thought to 
how or where the proceedings might be 
served on Mr. Riddell? 

My. Seymour: No. 


Mr. Kellock: Were you aware at that 
time that there might be some parliamentary 
privilege affecting the question of the 
service? 


Mr. Seymour: No. 
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Mr. Bolan: I have some questions to ask. 
Mr. Seymour, did you attend at Mr. Mac- 
Lean’s office to discuss this matter with him 
when this alleged incident took place? 

Mr. Seymour: Yes, I did. 

Mr. Bolan: Were you in the company of 
any other intended plaintiffs, or were you 
alone at that time? 

Mr. Seymour: At that time I believe I 
was alone, 

Mr. Bolan: Had you consulted with Mr. 
White before your attendance at Mr. Mac- 
Lean’s office? 

Mr. Seymour: Yes, I did. 

Mr. Bolan: Would that be on or about 
March 15 or 16? 

Mr. Seymour: Yes. Around that time. 

Mr. Bolan: That was around the time that 
the notice of action was served, is that right? 
You are aware that the notice of action was 
served on March 16? 

Mr. Seymour: Yes. 


Mr. Bolan: Are you aware of a supplemen- 
tary notice of action which was served on 
Mr. Riddell at Queen’s Park, at his office on 
March 31? 


Mr. Seymour: Yes. 


Mr. Bolan: When did you give instruc- 
tions to your counsel to prepare a supple- 
mentary notice of action for service on Mr. 


Riddell? 


Mr. Seymour: Our instructions were to 
proceed as he appropriately saw fit. That’s 
right. 

Mr. Bolan: This supplementary notice of 
action, was it based upon additional infor- 
mation which came to your attention? 


Mr. Seymour: Yes. I believe you could 
say that. 


Mr. Bolan: Are you aware of a letter 
which went from Mr. MacLean’s office to 
Mr. Riddell at his office on March 30, mak- 
ing reference to a transcript of a CBC tap- 
ing? The letter from Mr. MacLean’s office 
to Mr. Riddell referred to this taping and to 
the letter as supplementary to the notice of 
action of March 16. 


Mr. Seymour: Right. 


Mr. Bolan: And did you instruct Mr. Mac- 
Lean to send that letter of March 30— 


Mr Seymour: We had some discussion 
pertaining to that and as a result of our dis- 
cussions, that action was taken. 


Mr. Bolan: Yes. After that letter of March 
30, you then followed it up with the supple- 
mentary notice of action under date of 
March 31. 


Mr. Seymour: Yes. 

Mr. Bolan: You knew that Jack Riddell 
was a member of the Legislative Assembly 
of Ontario. 

Mr. Seymour: I was aware of that. 

Mr. Bolan: Yes. Were you aware of that 
from the very beginning? 

Mr. Seymour: Yes. 

Mr. Bolan: And you were also aware that 
he was a member from the riding in which 
the Fleck strike was going on? 

Mr. Seymour: Yes. 

Mr. Bolan: And were you aware at that 
time that the provincial Legislative Assembly 
was in session? 

Mr. Seymour: Yes, I was aware of that. 

Mr. Bolan: When you gave instructions to 
your counsel, did you tell him that Mr. 
Riddell had an office at Queen’s Park? 

Mr. Seymour: No. 

Mr. Bolan: Did you give him any instruc- 
tions as to where service could be effected? 

Mr. Seymour: No. 

Mr. Bolan: That’s all the questions. 

Mr. Chairman: Any questions? 

Mrs. Scrivener: May I ask you, Mr. Sey- 
mour, when you thought in terms of the 
service of documents upon Mr. Riddell, how 
did you regard Mr. Riddell? In what capacity 
did you regard Mr. Riddell? 

Mr. Seymour: As a citizen—on the basis 
of derogatory comments that he had made 
outside of the House. 

Mrs. Scrivener: But you knew that he was 
a member of the Legislature. 


Mr. Seymour: I was aware of that. 


Mrs. Scrivener: And you knew that he 
made those remarks in his capacity as a 
member. 


Mr. Seymour: Yes, outside of the House. 


Mrs. Scrivener: Do you mind explaining 
to me how you can regard him as a citizen, 
when he is serving as a member? 

Mr. Seymour: It is in my opinion that 
statements members make outside of the 
House are made as a citizen, as a resident of 
a particular area that the plant is located in— 
and that’s my opinion. 

Mrs. Scrivener: At what point do you think 
that Mr. Riddell, as a member, divests him- 
self of his role as a member to become a 
citizen? 

Mr. Seymour: Could you repeat that ques- 
tionP 


Mrs. Scrivener: You said outside the House, 
you made that reference— 
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Mr. Seymour: Yes. 

Mrs. Scrivener: At what point does Mr. 
Riddell divest himself of his role and. style 
and image as a member, and becomes simply 
a citizen when he is still a sworn member? 
Explain to me how he can be regarded as a 
citizen in that sense. When does this happen? 

Mr. Seymour: Well, it happens—it is my 
opinion that when he is not sitting as a mem- 
ber within the confines of the House. 

Mrs. Scrivener: You mean to say, unless 
he is in the Legislature or in his office? At 
all other times in your view, he is a private 
citizen. Is that what you’re trying to say? 

Mr. Seymour: In the Legislature. I’m not 
saying in his office. He is an elected MPP 
and he has the parliamentary privileges as 
related to statements that he makes within 
the confines of the Legislature, the House, but 
not outside the House. That’s my opinion. 

Mrs. Scrivener: Mr. Seymour, you men- 
tioned that prior to the issuance of the notice 
of writ, you did have consultation with Mr. 
MacLean and Mr. White and other colleagues 
of yours. 

Mr. Seymour: Right. 

Mrs. Scrivener: During your discussions 
with them, you discussed then the issue of 
a writ upon Mr. Riddell. Is that true? Did 
Mr. MacLean never refer to you at any time, 
or any other person in those discussions, the 
fact that there was this matter of member’s 
privilege? Was privilege never mentioned to 
you at any time by your solicitor, or by any 
other person in those discussions? 

Mr. Seymour: No. 

Mrs. Scrivener: Thank you. 


Mr. MacDonald: Just one small point: 
there is an apparent conflict in the testimony 
that I wanted to clarify. In reply to Mr. 
Kellock’s query earlier as to whether you 
were aware of parliamentary privilege at all, 
you said no. Your testimony a moment ago 
was that you were aware that a person had 
parliamentary privilege when operating within 
the Legislature. 

Mr. Seymour: Within the Legislature. Yes. 
I’m aware of that. 


Mr. MacDonald: You're aware of that? 

Mr. Seymour: Yes. 

Mr. MacDonald: Your contention being 
that if he is acting, as you describe it, as a 
citizen outside the Legislature, the privilege 
doesn’t exist. 

Mr. Seymour: Right. 


Mr. Sterling: I just wanted to clarify this 
in my own mind. I think when Mr. White 


was testifying before us he had sort of 
indicated—at least I had taken the assumption 
from his testimony—that he was basically in 
charge of retaining counsel and giving instruc- 
tions to counsel, is that correct? 

[11:00] 

Mr. Seymour: That would be correct. 

Mr. Sterling: I think you were sitting in 
the office of Mr. MacLean. It was basically 
Mr. White that was instructing the solicitor? 

Mr. Seymour: In consultation with myself 
and— 

Mr. Sterling: Okay. Thank you. 


Mr. Bolan: Just to follow up on what Mr. 
Sterling said, I was under the impression that 
Mr. White was not in Mr. MacLean’s office 
when the initial instructions were given, but 
that he was giving instructions by telephone. 

Mr. Seymour: Final instructions, that could 
be, yes. 

Mr. Bolan: You gave instructions with 
respect to the application to the Ontario 
Labour Relations Board to obtain the con- 
sent of the board to prosecute. 


Mr. Seymour: Prosecute. 


Mr. Bolan: Presumably also you then gave 
instructions to your counsel with respect to 
paragraph 26, which forms part of the state- 
ment which was attached to the application 
to the Ontario Labour Relations board. Para- 
graph 26 reads as follows: “On or about 
March 14 and 15, 1978, the respondent Jack 
Riddell, a Liberal MPP, acting for and on 
behalf of the respondent company .. .” Did 
you give that information to your counsel? 


Mr. 'Seymour: Yes. 


Mr. Bolan: What information do you have, 
or what information did you have at that 
time, that he was acting for and on behalf 
of the company? 


Mr. Seymour: The information we had 
received as a result of the discussions that 
he had with some of our members who were 
on picket duty after he had been inside the 
plant, meeting with members of management. 
As a result of statements he made to the 
picketers, we felt that the was acting on 
behalf of the company. 


Mr. Bolan: I see. So it’s based on that 
information which you've just related to me, 
and that is the information which you in 
turn, Mr. Seymour, related to your counsel. 
Is that right? 

Mr. Chairman: I’m going to interject here. 
I'm going to rule that you are straying now 
off the matter of privilege and into the 
matter of substance. 
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Mr. Bolan: Okay. 

I have another question but not related to 
what you have told me I can no longer ask 
questions about. Referring to the supple- 
mentary notice of action which was served 
on Mr. Riddell on March 31, can you state 
what that supplementary notice of action 
involved that the first notice of action of 
March 16 did not involve? 

Mr. Chairman: Just an interjection here. 
May I see that piece of paper? I don’t have 
it and I don’t believe it’s been introduced 
before the committee. If you have a copy 
I'd appreciate it if— 

Mr. Bolan: We do have a copy, yes. 

Mr. Bullbrook: What is it that you want? 

Mr. Bolan: Supplementary notice of action. 


Mr. Bullbrook: All that material has been 
filed with the committee. Each document 
that was served upon my client has been 
filed. 

Mr. Chairman: I’m sorry, I don’t have it. 
If Mr. Bolan has a copy of it, I would appre- 
ciate having it. Do you have it before you 
there, Mike? 

Mr. Bolan: What I propose to do is to 
have Mr. Riddell later. I'll call him again as 
a witness and have him identify this docu- 
ment as the document which he received at 
his office which was served on his office. 

Mr. Chairman: That’s fine. In the interim, 
could you get a copy made for me? 

Mr. Bolan: I have some other questions 
for Mr. Seymour dealing with that supple- 
mentary notice. However, it may take a few 
minutes for the notice to be photocopied and 
I certainly would want him to see a copy 
of it before I ask him questions. 

Mr. Chairman: I think we would be pre- 
pared to let you proceed, Mr. Bolan, and 
other members may want to come back to 
this one when they get their copy. 

Mr. Bolan: Do you recall from memory 
what the basic difference was between the 
ai of March 16 and the notice of March 
LT 

Mr. Seymour: No. From memory, no. 


Mr. Bolan: Would this jog your mind? 
The supplementary notice of March 31 con- 
tained reference to the CBC taping and an 
article which appeared in the London Free 
Press. 


Mr. Seymour: I believe it was the Globe 
and Mail article, was it not? 


Mr. Bolan: Wasn't the Globe and Mail 
article the subject matter of the first— 


Mr. Seymour: It could be, yes. 


Mr. Bolan: Okay. Do you recall now that 
the supplementary notice of action related 
to the CBC taping and an article which ap- 
peared in either the Globe and Mail or the 
London Free Press? 

Mr. Seymour: Right. 

Mr. Bolan: Right. You're also aware that 
these statements allegedly made by Mr. 
Riddell and which appeared in the London 
Free Press and the Globe and Mail always 
referred to him as “the Liberal MPP” or as 
“the MPP”? Is that right? 

Mr. Seymour: Yes, I believe that’s right. 

Mr. Bolan: Okay. At the time when you 
consulted with Mr. MacLean, did you give 
him any instructions to proceed against the 
London Free Press and to include the London 
Free Press as a party defendant in the libel 
and slander action? 

Mr. Seymour: No. 

Mr. Bolan: Any particular reason? 

Mr. Seymour: No. 

Mr. Chairman: That’s a little over the 
border too, I would say. The London Free 
Press is not here on a matter of privilege. 

Mr. Bolan: Those are all the questions I 
have. 

Mr. Chairman: Further questions? Thank 
you, Mr. Seymour. The committee will now 
call Lorna Moses. 

Lorna Jane Moses, sworn. 

Clerk of the Committee: What is your full 
name, please? 

Miss Moses: Lorna Jane Moses. 

Clerk of the Committee: What is your oc- 
cupationP 

Miss Moses: I’m an international repre- 
sentative with United Auto Workers. 

Clerk of the Committee: Where do you 
live? 

Miss Moses: Deseronto, Ontario. 

Mr. Kellock: Is it Mrs. Moses? 

Miss Moses: Miss. 

Mr. Kellock: Where do you live, Miss 
Moses? 

Miss Moses: Deseronto, Ontario. 

Mr. Kellock: Are you an officer of the 
UAW, either the international union or a 
local thereof? 

Miss Moses: I’m an international represen- 
tative with the United Auto Workers. 

Mr. Kellock: Are you a member of Local 
1620? 

Miss Moses: No, I’m not. 

Mr. Kellock: Are you the Lorna J. Moses 
who is shown as en intended plaintiff in a 
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proceeding intended to be brought in the 
Supreme Court of Ontario and described in 
a notice of action under the Libel and 
Slander Act? 

Miss Moses: Yes. 

Mr. Kellock: Did you personally instruct 
some solicitor to deliver that notice? 

Miss Moses: Yes. 

Mr. Kellock: What solicitor did you in- 
struct? 

Miss Moses: Lennox MacLean. 

Mr. Kellock: Did you discuss with Mr. 
MacLean where that notice might be de- 
livered to Mr. Riddell, the proposed de- 
fendant?P 

Miss Moses: No. 


Mr. Kellock: Were you aware at the time 
that you instructed the delivery of this 
notice that Mr. Riddell might have some 
parliamentary privilege that would be rele- 
vant to the time and place of service of such 
a document? 

Miss Moses: No. 


Mr. Kellock: Were you aware that Mr. 
Riddell had any parliamentary privilege? 

Miss Moses: I was aware that he had 
parliamentary privilege in the House. 

Mr. Kellock: What did you think the ex- 
tent of that privilege was? 

Miss Moses: [I thought it was in the con- 
fines of tthe House. 

Mr. Kellock: When you say House, what 
do you mean by the House? 

Miss Moses: In the Legislature. 

Mr. Kellock: In the chamber, do you 


mean? 
Miss Moses: Yes. 


Mr. Kellock: We have heard today for the 
first time about a supplementary notice of 
action over libel and slander. Right? Do you 
recall discussing that with your counsel, Mr. 
MacLean? 


Miss Moses: Yes, although I can't recall it 
in detail. 

Mr. Kellock: When did you first become 
aware that there was, or might be, some 
parliamentary privilege residing in Mr. Rid- 
dell that might have something to do with 
the service of these documents? 


Miss Moses: What was 
again, please? 


Mr. Kellock: When did you first become 
aware that there was an aflewatiann at least 
on Mr. Riddell’s part, that his parliamentary 
privileges had been breached? 


that question 


P-43 


Miss Moses: When I was aware that I 
had to appear here. 

Mr. Kellock: When you got the letter 
from my office? 

Miss Moses: Lennox MacLean told me. 

Mr. Kellock: Lennox MacLean told you, 
all right. Now what, Miss Moses, did you 
have to do, if anything, with the application 
for consent to prosecute certain companies 
and people, including Mr. Riddell, before 
the labour relations board? 

Miss Moses: I was in agreement with what 
the other officers of our union were doing. 

Mr. Kellock: Did you have any contact 
with Mr. MacLean in connection with that 
application? 

Miss Moses: We had discussed it briefly. 

Mr. Kellock: In Mr. MacLean’s office? 

Miss Moses: [| can’t remember whether it 
was in his office or by phone. 

Mr. Kellock: Or by phone? 

Miss Moses: Yes. 

Mr. Kellock: Did you give any thought to 
the question of parliamentary privilege when 
you gave those instructions or agreed with 
the others to give those instructions? 

Miss Moses: No. 

Mr. Kellock: With respect to the notice 
under the Libel and Slander Act and the 
supplementary notice under the Libel and 
Slander Act, has any action for libel and 
slander been commenced against Mr. 
Riddell? 

Miss Moses: Been commenced other than 
here and at the labour board? Is that what 
you're asking me? 

Mr. Kellock: Miss Moses, we know that a 
notice under the Libel and Slander Act of an 
intended action was delivered to Mr. 
Riddell. 

Miss Moses: Yes. 

Myr. Kellock: Was that intended action 
ever commenced? 

Mr. Bolan: Has a writ been issued? 

Miss Moses: Oh, is that what youre 
asking me? 

Mr. Kellock: That’s what I’m asking. 

Miss Moses: Yes. 

Mr. Kellock: A writ has been issued? 

Miss Moses: As far as I’m aware. 

Mr. Bolan: I just want to get this cleared 
up. I take it from counsel that the actual 
writ of summons has not been issued. The 
witness said that the writ of summons had 
been issued. I’m trying to find out whether 
or not, in fact, it has. 
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Mr. Chairman: Well, to be clear, she said 
she thought it had been issued, but I’m not 
sure that she’s in the position to know 
whether it actually has or hasn’t. Do you 
know? 

Miss Moses: That’s right, I don’t know. 

Mr. Bolan: Could you inquire of your 
counsel right now whether or not a writ of 
summons in the libel and slander action has, 
in fact, been commenced? I believe that 
would be proper, Mr. Chairman. 

Miss Moses: No, there hasn’t been any 
writ. 

Mr. Bolan: I see. Is it your intention to 
issue a writ of summons in this action? 

Miss Moses: Is it our intention? 

Mr. Bolan: Yes. Is it your intention; you, 
as one Of the intended plaintiffs? 

Miss Moses: Yes. 

Mr. Bolan: Is it your intention? You say 
yes? 

Miss Moses: Yes. 

Mr. Bolan: Okay. Now, when did you first 
speak to Mr. MacLean with respect to the 
notice of actionP Do you recall the date? 
[11:15] 

Miss Moses: Can I remember the date 
exactly? 

Mr. Bolan: Yes. 

Miss Moses: No, I can’t. I can just take 
you back into time. It was at the time that 
Mr. Riddell started to make his statements. 

Mr. Bolan: It would be around the time 
that the notice was issued. It would be 
around March 14, 15 or 16, or thereabouts 
anyhow. 

Miss Moses: Yes. 

Mr. Bolan: And where did you meet Mr. 
MacLean? 

Miss Moses: At his office. 

Mr. Bolan: And who were you with? 


Miss Moses: I was with some members of 
the striking local and other representatives 
of our union. 


Mr. Bolan: Was Mr. White with youP 
Miss Moses: No. Not at that time. 

Mr. Bolan: Was Mr. Seymour with youP 
Miss Moses: Yes. 


_Mr. Bolan: Were any of the other plain- 
tiffs with you? That is to say, was Frances 
Piercey with you? 

Miss Moses: Yes, she was there. 

Mr. Bolan: And it was on that date that 
you gave instructions to have the notice of 


action served under the Libel and Slander 
Act. Is that right? 

Miss Moses: Yes, we discussed it at that 
time. 

Mr. Bolan: Who was the main spokesman 
for the intended plaintiffs? Was it Mr. Sey- 
mour or yourself, or you know? 

Miss Moses: I think it was collectively. 

Mr. Bolan: Collectively? 

Miss Moses: Yes. 

Mr. Bolan: All of you were relating to him 
incidents which gave rise to your belief that 
this notice of action should be served on 
him. Is that right? 

Miss Moses: That’s right. 

Mr. Bolan: You knew at that time that he 
was a member of the Ontario Legislature? 

Miss Moses: Yes. 

Mr. Bolan: You knew that he was a mem- 
ber from the riding where the strike was 
going on? 

Miss Moses: Yes. 

Mr. Bolan: Did you know that he had an 
office at Toronto? 

Miss Moses: No, I wasn’t. 

Mr. Bolan: You were not aware of that? 

Miss Moses: No. 

Mr. Bolan: I see. The meeting where you 
attended at Mr. MacLean’s office, was it called 
to give instructions to him or did you de- 
cide, as a result of discussions with your 
counsel, to give him instructions? In other 
words, was it as a result of the discussions 
which you had with your counsel that you 
then gave him instructions to proceed with 
the libel and slander notice? 

Miss Moses: No, we were there for the 
purpose of discussing it. 

Mr. Bolan: I see. 

Miss Moses: When we thoroughly discussed 
it, then the action was taken. 

Mr. Bolan: Okay. Those are all the ques- 
tions I have. 

Mr. Chairman: Any other questions? 


Mrs. Scrivener: Miss Moses, as I under- 
stand it, you were a party to the decision to 
issue the notice of action on Mr. Riddell. 
At any time, did this matter of privilege come 
up between you and your colleagues or with 
Mr. MacLean? 


Miss Moses: No. 


Mrs. Scrivener: It was never mentioned? 
The whole matter of privilege was never 
mentioned? 


Miss Moses: No. 
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Mrs. Scrivener: You served the notice on 
Mr. Riddell who, it has been well estab- 
lished, was styled as a member of the. Legis- 
lature. How did you regard him yourself? In 
what capacity did you regard Mr. Riddell? 

Miss Moses: When he was making the 
statements that he did against our union, I 
regarded him in the capacity of a citizen. 

Mrs. Scrivener: At what point in your mind 
does Mr. Riddell stop being a member of the 
Legislature and commence being a citizen 
when the House is in session and when he is 
a sworn and duly elected member? At what 
point does this happen? 

Miss Moses: At the time when he is out- 
side of the House. 

‘Mrs. Scrivener: You mean that any time he 
is not within the confines or the precincts of 
the Parliament Buildings, in your view he is 
a private citizen? 

Miss Moses: Yes. 

Mrs. Scrivener: He does not act as a mem- 
ber beyond the precincts of the Legislature? 

Miss Moses: Yes, he would have. He would 
act as a member then. 

Mrs. Scrivener: You think he could? So 
there’s some confusion in your mind as to 
when he is a member and when he is a 
private citizen? 

Miss Moses: Not really. I felt that he was a 
private citizen when he made unfounded 
statements against our union and myself as 
a person. 

Mrs. Scrivener: Why would your union 
consider him a private citizen in that particu- 
lar instance? 

Miss Moses: Because the statements he 
was making at that time were unfounded. 

Mrs. Scrivener: Were you present when 
those statements were made? 

Miss Moses: No. 

Mrs. Scrivener: Did you read about them 
in the newspaper or hear them on the radioP 

Miss Moses: I heard them on the radio and 
I read them in the newspaper. 

Mrs. Scrivener: You also heard that he was 
referred to as a member when the news item 
was placed? 

Miss Moses: Yes. 

‘Mrs. Scrivener: The news was presented 
to you concerning Mr. Riddell in his capacity 
as a member? 

Miss Moses: Yes. 

Mrs. Scrivener: But you still persist in say- 
ing that you regarded him as a private 
citizen? 
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Miss Moses: I regarded him as a private 
citizen, yes. 

(Mrs. Scrivener: Can you explain to me why 
you regarded him as a private citizen in that 
particular isolated instance? What particular 
thing did he do that made you think he was 
only a private citizen and not a member? 

Miss Moses: The particular thing that he’d 
done at that time that made me regard him 
as a private citizen was the type of state- 
ments that he was making that really didn’t 
have any fact. I felt that if he had been acting 
in the capacity of an MPP, he certainly would 
have had fact behind the statements that he 
was making. 

Mrs. Scrivener: It was only the quality of 
his statements then? 

Miss Moses: That’s right. 

Mrs. Scrivener: I see. Just one more thing, 
Miss Moses, you are a plaintiff in this action. 
Are you a plaintiff in your private capacity 
or as an officer of your local of the United 
Auto Workers? 

Miss Moses: As both. 

Mrs. Scrivener: How can you be both? 
Explain that to me, please. 

‘Mr. Kellock: That’s a legal question. It’s 
quite possible we'll have this cleared up with 
Mr. MacLean when I examine him. 

(Mrs. ‘Scrivener: You don’t differentiate 
yourself between being a private citizen or an 
officer of your local? 

Miss Moses: I don’t differentiate myself? 
Is that what you're saying? 

Mrs. Scrivener: Yes. You consider that 
you're two things, that you're participating in 
this action as an officer of your local and as 
a private citizen. Right? Do I understand that 
that is how you regard yourself in this action? 

Miss Moses: Yes, I regard myself that way, 
because as a person I feel that my integrity 
has been not honoured. 

Mrs. Scrivener: But you are also acting as 
an officer? 

Mr. ‘Chairman: I’m having a little difficulty 
following this. 

Mrs. Scrivener: I’m trying to find a paral- 
lel in her thinking. 

Mr. Chairman: Perhaps I could establish 
at this point that in the order of notice that 
was served some are presented as representing 
the United Automobile Workers and some are 
presented by name. In legal terms, according 
to our counsel, some are there as private 
citizens and some are there as officers of the 
international union. 

Mrs. Scrivener: Miss Moses has already 
indicated that she considers that she is an 


P-46 


LEGISLATURE OF ONTARIO 


a ee oe ee ee a re 


officer of her local in her capacity in her 
action. 

Mr. Chairman: I understand, yes. 

Mrs. Scrivener: I’m wondering why you 
don’t simply regard yourself only as a private 
citizen. Do you consider that you're re- 
presenting your local when you do this? 


Miss Moses: First of all, I’m not repre- 
senting any local. I’m an international repre- 
sentative with the United Auto Workers. 


Mrs. Scrivener: I stand corrected, I’m 
sorry. 


Miss Moses: I feel that there have been 
statements made against myself as a person 
and against our international union as a 
group. 

Mr. Kellock: If it’s any help in the argu- 
ment, the union is not a corporation. It is 
not, therefore, a fictitious person. The only 
way the union can sue is in a representative 
capacity. Therefore, the people that are 
named are named as complaining about a 
libel on them and a libel on their union. It 
could have been either/or; in this case, it’s 


both. 


Mrs. Scrivener: I’m not so concerned about 
the legal position— 

Mr. Chairman: That’s why I allowed your 
question. 

Mrs. Scrivener: —as I am about her frame 
of mind in terms of how she relates herself 
as an individual and as an officer, because I 


think there’s a parallel to her attitude towards 
Mr. Riddell. 


Mr. Kellock: I would be surprised if she 
fully understood the legal implications of 
suing in a representative capacity. That’s the 
point. 

Mrs. Scrivener: Thank you very much. 

Mr. Chairman: Mr. Sterling is next. 


Mr. Bolan: I just want to raise a point of 
order here that has to do with the capacity 
of this intended plaintiff and the other in- 
tended plaintiffs. On the style of cause, it 
is between the four named individuals, “on 
their own behalf as officers and members of 
the international,” et cetera. It doesn’t say 
on their own behalf or in their own personal 
capacity and as officers. 


Mr. Kellock: It does further down, and Mr. 


Me may tell us that he has left out the 
and. 


Mr. MacLean: I think that’s right, Mr. 
Kellock. 


Mr. Bolan: All right, as long as we have 
it clear, that’s all. I mean, I’m just going by 
the style of cause here and obviously it does 


not make reference to the person in their 
personal capacity. 

Mr. Chairman: I attempted to clarify that 
point. Tl allow the questions because I think 
that they are reasonably relevant in terms of 
the privilege matter. We were attempting to 
clarify the legalities of the situation. 

Mr. Sterling: I’ve just one question follow- 
ing along the lines of Mrs. Scrivener’s ques- 
tion. If you had not been an officer of the 
UAW, would you have been involved in this 
at all? 

Miss Moses: I could have been, yes. 

Mr. Sterling: Would you have been, do 
you think? 

Miss Moses: I really can’t answer that 
question. If I had been working at the Fleck 
plant, yes I could have been involved. 

Mr. Sterling: You live in Napanee which 
is— 

Miss Moses: I live in Deseronto. 

Mr. Sterling: In Deseronto which is close 
to eastern Ontario? 

Miss Moses: Yes. 

Mr. Sterling: But you wouldn’t have, under 
the normal circumstances, been involved in 
this suit if you had not been an officer of 
UAW? Is that correct? 

Miss Moses: No, you're asking me a ques- 
tion I can’t answer. If I lived in the Huron 
Park area and I was working, I could well 
have worked in the Fleck plant and be in- 
volved. 

Mr. Sterling: But you live in Deseronto, so 
you don’t live near the Fleck plant nor were 
working near the Fleck plant, is that correct? 

Miss Moses: That’s right, I live in Dese- 
ronto. 

Mr. Sterling: So you wouldn’t have been 
involved in the suit? 

Miss Moses: No. 

Mr. Sterling: Thank you. 

Mr. Chairman: Any further questions on 
the part of committee members? 

Thank you, Miss Moses. 

The other witness this morning is Frances 
Piercey. 

Frances Marie Piercey, swom. 

Clerk of the Committee: What is your full 
name, please. 

Mrs. Piercey: Frances Marie Piercey. 

Clerk of the Committee: What is your oc- 
cupationP 

Mrs. Piercey: I work at Fleck Manufac- 
turing plant. 

Clerk of the Committee: Where do you 
live? 
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Mrs. Piercey: Huron Park. 

Mrs. Kellock: Where is Huron Park? 

Mrs. Piercey: Where the Fleck plant is. 

Mr. Kellock: Exeter or thereabouts? 

Mrs. Piercey: No, it is in Huron Park. 

Mr. Kellock: Mrs. Piercey, are you an of- 
ficer of the International UAW? 

Mrs. Piercey: No. 

Mr. Kellock: Are you an officer of Local 
1620? 

Mrs. Piercey: No. 

Mr. Kellock: Can you help me as to how 
you purport to represent either one of those 
two bodies in an intended action for libel 
and slander? 

Mrs. Piercey: I organize inside the plant. 

Mr. Kellock: Oh, I see. So you are as of 
now, or some recent past date, a member of 
the union? Is that right? 

Mrs. Piercey: I am a member of Local 
1620. Yes. 

Mr. Kellock: Did you personally instruct 
Mr. MacLean to commence an action on your 
behalf against Mr. Riddell for defamation? 

Mrs. Piercey: Yes. 

Mr. Kellock: Were you aware that a notice 
of action under the Libel and Slander Act 
would have to be served upon, or delivered to, 
Mr. Riddell as part and parcel of that proceed- 
ing? 

Mrs. Piercey: Yes. 

Mr. Kellock: Did you discuss with Mr. 
MacLean where that document would be 
served or delivered? 

Mrs. Piercey: No. 

Mr. Kellock: Did you know that Mr. Rid- 
dell had some privileges as a member of the 
Legislative Assembly of Ontario that might 
be relevant to this proceeding and the serv- 
ice of this document? 

Mrs. Piercey: No. 

Mr. Kellock: Did you know that he had 
a parliamentary privilege of any kind? 
[11:30] 

Mrs. Piercey: I didn’t at the time. 

Mr. Kellock: Did you have anything to do 
with the launching of an application before 
the Ontario Labour Relations Board for con- 
sent to prosecute certain people, including 
Mr. Riddell? 

Mrs. 
please? 


Piercey: Would you repeat that, 

Mr. Kellock: Are you aware that an appli- 
cation was made to the Ontario Labour Rela- 
tions Board for consent to prosecute Fleck 


Manufacturing, Bill McIntyre and others, and 
Jack Riddell? 

Mrs. Piercey: Yes. 

Mr. Kellock: Right. Did you have anything 
to do with the commencement of that appli- 
cation? 

Mrs. Piercey: Yes. 

Mr. Kellock: Did you say you are not an 
officer of the international union? 

Mrs. Piercey: No. 

Mr. Kellock: Did you give any instructions 
to Mr. MacLean, or his partner, or anyone in 
his office with respect to this application? 

Mrs. Piercey: Would you please repeat that 
to me? 

Mr. Kellock: Did you instruct Mr. Mac- 
Lean to bring this application? 

Mrs. Piercey: Yes. 

Mr. Kellock: In what capacity did you do 
that? 

Mrs. Piercey: From the statements Mr. 
Riddell had made on organization inside the 
plant and outside. 

Mr. Kellock: When you instructed Mr. Mac- 
Lean to do this, did you do that by yourself 
or did you do it together with other people? 

Mrs. Piercey: With other people. 

Mr. Kellock: Were those other people Mr. 
White, Mr. Seymour, for example? 
Mrs. Piercey: Mr. Seymour 

Moses. 

Mr. Kellock: Did you give any thought as 
to what pieces of paper might be served on 
Mr. Riddell as a result of that application? 

Mrs. Piercey: No. 

Mr. Bolan: I have a couple of questions. 
Mrs. Piercey, you say you had something to 
do with the giving of instructions on the ap- 
pication for consent to institute prosecution 
to the Ontario Labour Relations Board. Is 
that right? 

Mrs. Piercey: Yes. 

Mr. Bolan: In what capacity were you 
giving these instructions in view of the fact 
that you are not an officer of the UAW? 

Mrs. Piercey: Statements Mr. Riddell had 
made in the newspaper on intimidation and 
stuff inside that plant when we were or- 
ganizing. I organized inside the plant. 

Mr. Bolan: I realize that, you have told 
us that. But you are not an officer of the 
union. 

Mrs. Piercey: The officers can’t go inside 
the plant. 

Mr. Bolan: I see. Okay, that’s fine. 


and Miss 
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Mr. Chairman: Counsel has asked that one 
further witness be called this morning. It’s 
Peter Johnson. 

The other witnesses are excused. There is 
still a suggestion they be recalled. 

Peter James Johnson, sworn. 

Mr. Kellock: Mr. Johnson, I am not all 
that familiar with the organization in this 
building. Are you, in a manner of speaking 
employed by the Speaker’s office? 

Mr. P. J. Johnson: Yes, you could say that; 
the Office of the Assembly. 

Mr. Kellock: The committee has before it 
from last day an order in council which was 
given the number 131/75, dated January 15, 
1975, and conferring on the Speaker juris- 
diction over certain portions of the legis- 
lative buildings as described in Government 
Services drawings, and the numbers appear 
in the order in council 

Have you looked at the Ministry of Gov- 
ernment Services’ drawings that are there 
described to see whether or not the office 
occupied by Mr. Riddell is in accordance 
with this order within the jurisdiction of the 
Speaker? 

Mr. P. J. Johnson: Yes. I have the original 
copy of the drawings which accompanied the 
order in council. Mr. Riddell’s office is in that 
stated area under the Speaker’s jurisdiction. 


Mr. Kellock: If anybody is interested, they 
may look at the drawing. 

Can you tell me, Mr. Johnson, from your 
investigation whether or not this order in 
council was laid before the Legislative As- 
sembly? 

Mr. P. J. Johnson: No. 
knowledge, it hasn’t been. 

Mr. Kellock: Can you tell me from your 
investigation whether or not this order in 
council was filed under the Regulations Act? 

Mr. P. J. Johnson: No, it wasn’t. 


Mr. Kellock: Was it published in the On- 
tario Gazette? 


Mr. P. J. Johnson: No. 


Mr. Chairman: Are there further questions 
from the members of the committee? 

Mr. MacDonald: What does that mean? 
The order in council is not law? 

Mr. Kellock: That is a question of argu- 
ment on which I would not want to pro- 
nounce an opinion until I have heard what- 
ever submissions may be made by others, 
but that is a distinct possibility. 

Mr. MacDonald: The implication is that 
Mr. Riddell’s office is not under the jurisdic- 
tion of the Speaker because the order in 
council wasn’t legalized—tabled. 


To the best of my 


Mr. Kellock: If I may put an argument 
that might be made by somebody else, Mr. 
MacDonald, section 93 of the Legislative 
Assembly Act provides that the legislative 
chamber is within the jurisdiction of the 
Speaker and such other parts of the buildings 
as the Lieutenant Governor in Council may 
designate by order in council. That pre- 
sumably led to this piece of paper because 
it recites that it was made pursuant to sec- 
tion 93. Section 93 also says that that order 
in council shall be laid before the assembly. 
The Regulations Act defines regulation as 
being a lot of things but it also includes an 
order made pursuant to provincial statutes. 
Unless it is filed and published in accord- 
ance with that statute it is, for example, not 
binding on those who don’t have notice of it. 
Whether it is effective at all is a question of 
legal argument. 

Mr. MacDonald: Am I correct in my assess- 
ment of what you are telling me—that the 
Ontario Legislature is in essentially the same 
position as a council that passes a bylaw and 
doesn’t refer it to the OMB, which has final 
jurisdiction over authorizing that bylaw and, 
until it is so done, the bylaw is not legal and 
operative? 

Mr. Kellock: The analogy may be drawn 
in some situations but there certainly is an 
argument to be made that the order in council 
is not effective. But I wouldn’t—that is not 
my opinion at the moment. I would like to 
hear what anybody has to say about it. 


Mr. MacDonald: Utterly fascinating. 


Mrs. Scrivener: Inasmuch as it is in usage 
and the responsibility and authority is being 
exercised, to all intents and purposes it is in 
effect. I think that what you are talking 
about is simply a procedural piece of business 
which perhaps provides a legality to the situa- 
tion, but in effect what we are doing is 
obeying the order in council as it was in- 
tended. 

Mr. Chairman: We have a witness before 
the committee. If you have questions, please 
direct them to the chair. 


Mr. Kellock: Mr. Johnson, what if any- 
thing, can you tell us about the usage and 
the practice, concerning those areas of this 
building that the Speaker has been in the 
habit of exercising jurisdiction over? 

Mr. P. J. Johnson: The Office of the 
Speaker has acted as though he has had 
jurisdiction over those areas and, I suppose, 
effectively he has. 

Mr. Kellock: So he has exercised juris- 


diction over the members’ offices, including 
Mr. Riddell’s office? 
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Mr. P. J. Johnson: Yes, I believe so. 


Mr. Kellock: Can you tell us anything 
about the practice and usage prior to the 
passing of the order in council in question? 

Mr. P. J. Johnson: I believe the building, 
with the exception of the chamber, was under 
the government at the time. That was the 
general procedure, to the best of my knowl- 
edge. I am not exactly certain, but I believe 
that was it. 


Mr. Kellock: Are you saying that, prior 
to this order in council, the Speaker restricted 
himself to the chamber? 

Mr. P. J. Johnson: Yes, as far as his juris- 
diction is concerned. There are other areas; 
for instance, the lobbies and areas adjacent 
to the chamber may be included. But, gen- 
erally, yes. 


Mr. Kellock: Prior to this order in council, 
to your knowledge, the Speaker did not pur- 
port to control the members’ offices. 

Mr. P. J. Johnson: No, I don’t believe so. 

Mr. Kellock: Perhaps you can help me 
with this. The protective personnel that one 
sees about this building, who do they report 
toP 

Mr. P. J. Johnson: They report to the 
Speaker, I believe. He does have the juris- 
diction for the security of the entire building 
under him. 


Mr. Kellock: Do those personnel exercise 
control over the whole of this building, in- 
cluding the members’ offices? 


Mr. P. J. Johnson: Yes. 


Mr. Chairman: Questions from the com- 
mittee? 

Thank you, Peter. 

Do members of the committee wish to call 
further witnesses? If so, would you indicate 
to the chair now who they might be? 


Mr. Bolan: Yes, I propose to call two 
witnesses, Jack Riddell and, following Mr. 
Riddell, his counsel, Mr. Bullbrook. 


Mr. Chairman: Are there any other mem- 
bers who would care to indicate to the chair 
now that they would like to call further 
witnesses? 

If you recall, we had discussed the matter 
before. I said we would give the oppor- 
tunity to call witnesses—Mr. Riddell and Mr. 
Bullbrook are both here—and we indicated 
that at today’s session we would call any 
others who remained, and counsel might have 
suggested further witnesses to call before 
the committee; we would then offer the op- 
portunity to counsel for both parties to 
present a summary of sorts before the com- 
mittee. 
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If that is your wish, I now have a list 
of witnesses you want to call and we will 
adhere to that. It seems quite possible, I 
guess, that we could now call Jack Riddell. 

Mr. Riddell has already been sworn before 
the committee; it is not customary in the 
House to do so, but we did it. 

Mr. Bolan, will you call the witness? 
Would you like to proceed with questions? 

Mr. Bolan: Mr. Chairman, what I propose 
to do is to develop in a chronological order 
the various documents that were served on 
Mr. Riddell through the course of these 
proceedings. I don’t think the chronological 
order has been properly established. Further- 
more, there would appear to be some docu- 
ments which have been served on him by 
mail or personally which are not part of the 
record, and I think we should— 


Mr. Chairman: Could I just interject there? 

Mr. Bolan: Yes, by all means. 

Mr. Chairman: Are you making reference to 
anything further than the supplementary 
notice of action which the members of the 
committee should have? 

Mr. Bolan: Yes. 

Mr. Chairman: Other documents? 

Mr. Bolan: Unless there is a letter there 
from the firm of MacLean and Chercover 
under date of March 30. 

Mr. Chairman: I have a letter— 

Mr. Bolan: Do you have that letter? 

Mr. Chairman: I do. 

Mr. Kellock: Mr. Chairman, at the conclu- 
sion of the proceedings, I was going to read 
into the record the list of documents that I 
understand all members of the committee 
were provided with before this inquiry com- 
menced so that the record would be clear. If 
you would like, I can do that now, including— 


Mr. Chairman: Would that be agreeable? 


Mr. Bolan: I think it would be a good idea 
if counsel could read now the documents 
which are part of the record. 


Mr. Chairman: Then it’s agreed. 


Mr. Kellock: The first document, then, is a 
statement of facts which was read into the 
record on the first day. 

Secondly, there is a notice of action issued 
by MacLean and Chercover under date of 
March 15, 1978, and the style of cause is 
referred to in the statement of facts. 

Next is a transcript of an interview on CBC 
radio between Mr. Riddell and some inter- 
viewer, which was aired in Toronto at approx- 
imately 9 a.m. on Wednesday, March 15, 
1978. 
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[11:45] 
Mr. Bolan: Does that have a covering letter 


from Maclean and Chercover under date of 
March 30? 


Mr. Kellock: This is chronological. 
Mr. Bolan: Okay, fine. 


Mr. Kellock: That appears later on. 

Next is an application to the Ontario 
Labour Relations Board for consent to prose- 
cute, among others, Mr. Riddell, dated March 
16, 1978, and signed on behalf of the United 
Automobile, Aerospace and Agricultural Im- 
plement Workers of America International 
Union; to which is attached appendix B, a 
document of some 16 pages. 

Next follows a notice of application, form 
25 under the Labour Relations Act, signed 
by Mr. Aynsley, the registrar of the Ontario 
Labour Relations Board and addressed to the 
respondent, Jack Riddell. That is dated March 
20, 1978. 

Next is a letter written without prejudice, 
apparently, by Mr. Bullbrook to Messrs. Mac- 
Lean and Chercover, dated March 20, 1978. 

Next is a letter from the registrar of the 
Ontario Labour Relations Board, addressed 
to Mr. Riddell and dated March 20, 1978. 

Next is a reply to the application for con- 
sent to institute prosecution issued by Borden 
and Elliot, solicitors, for two of the respond- 
ents, to which is attached appendix A, a 
one-page document. 

Next is a reply to the application for con- 
sent to institute prosecution issued by Borden 
and Elliot on behalf of William George 
Freeth, attached to which is exhibit A, two 
pages. 

Next is a reply to the application for con- 
sent to institute prosecution issued by Borden 
and Elliot on behalf of the respondent Mc- 
Intyre, to which is attached exhibit A, a 
document of two pages. 

Next is a letter from W. John Dunlop 
addressed to Mr. Jack Riddell. It is very hard 
to read, I am sorry. It is dated March 29, 
1978. 

Next is a letter dated March 29, 1978 from 
the registrar of the Ontario Labour Rela- 
tions Board to Mr. Riddell. 

Next is the supplementary notice of action 
produced this morning, dated March 31, 1978, 
and issued by MacLean and Chercover. The 
style of cause would appear to be the same 
as that of the original notice of action. 

Next is a letter dated March 30, 1978, from 
MacLean and Chercover to Mr. Riddell. 

Next is a letter dated March 31, 1978 from 
the registrar of the Ontario Labour Relations 
Board to Mr. Riddell. 


Next is a reply to the application for con- 
sent to institute prosecution dated March 30, 
1978. It seems to be signed by Mr. Sargeant 
on behalf of Grant Turner. 

Next is a reply to the application for con- 
sent to institute prosecution signed by Mr. 
Sargeant on behalf of Fleck Manufacturing. 

Next is a letter from Mr. Bullbrook from 
MacLean and Chercover dated April 3, 1978. 
Also before the committee are the proceed- 
ings of the assembly dated April 4, 1978, con- 
cerning Mr. Riddell’s privilege. 

The second last document is the proceed- 
ings of April 6, 1978, containing the motion 
that referred this matter to this committee. 

Lastly is the order in council number 
131/75. 

All those documents, Mr. Chairman, are 
before the committee. 


Mr. Chairman: Mr. Bolan, would you like 
to proceed? 


Mrs. Scrivener: Mr. Chairman, just before 
we proceed, may I indicate to you that I 
would like to have Mr. MacLean and Mr. 
White also recalled. 


Mr. Chairman: I would point out to you 
that I don’t believe Mr. White is here today. 


Mrs. Scrivener: Mr. MacLean then. 


Mr. Bolan: For the record, I will be intro- 
ducing through Mr. Riddell two other docu- 
ments in the form of telegrams forwarded to 
Mr. Riddell from the Ontario Labour Rela- 
tions Board. Would you like them now? 


Mr. Chairman: Yes. We will make copies 
of these documents. 


Mr. Bolan: Mr. Riddell, you have already 
told us that you are a member of the Legis- 
lative Assembly of Ontario, and you have 
heard described by the committee’s counsel 
the various documents which were served on 
you, either at your office or on you or by the 
mail. Dealing, first of all, with the chronology 
of these various documents, could you tell 
us when the first notice of action came to 
your attention? 


Mr. Riddell: The first notice of action was 
delivered to my office on March 16, hand 
delivered, presented to my secretary, and 
when my secretary endeavoured to get more 
information about it, for some reason she was 
flatly refused. The person who delivered the 
document simply came in, kind of threw it 
on the desk and went out. I don’t recall 
whether it was a committee meeting I was 
at—I was away from the office at the time— 
but when I came back to the office my sec- 
retary presented me with this first notice. 

Mr. Bolan: Do you recall what day of the 
week it wasP 
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Mr. Riddell: I believe it was Thursday, 
March 16, if I recall correctly. 


Mr. Bolan: At that time was there a strike 
going on in your riding? 

Mr. Riddell: Yes, and with your indulgence 
if I may I will just elaborate a little on this. 
When the Fleck strike first started I was out 
of the country and I didn’t realize that there 
was a strike until I returned on March 9; 
when I was able to get near a radio I then 
learned that Fleck Manufacturing was out on 
strike. I returned then on March 9, which I 
believe was a Thursday. I had to attend a 
convention in Toronto that weekend and at 
that convention were a number of my con- 
stituents as well as a number of my colleagues 
in attendance. 

It was then that I learned what had gone 
on. I learned that there had been some alle- 
gations made in the Legislature about police 
involvement, about Fleck involvement, in the 
strike. I learned from constituents at the con- 
vention that there were a number of things 
said, one of which was one of the girls 
apparently on strike said: “Well, wait until 
Mr. Riddell gets back and we will soon 
settle this business of the workers going into 
work.” 


Mr. Bolan: Did you fee] that as a member 
it was part of your obligation and your duty 
to inquire further of this incident and par- 
ticularly of this constituent? 


Mr. Riddell: I certainly did, and that was 
the reason that I went out to the plant the 
following Monday, the Monday after the con- 
vention. I drove my car through the picket 
line and I stopped and got out and talked to 
three people who were out on the picket line. 
I listened to what they had to say, I ques- 
tioned them a little about the alleged police 
brutality. I endeavoured to get as much in- 
formation from them as I could and I in- 
formed them that I was also going into the 
plant to endeavour to talk to the manage- 
ment as well as to those employees who were 
reporting for work every day. And that is 
exactly what I did. 

After I talked to the workers on the picket 
line I went in and I talked to management 
after having to go through the security guard. 
I didn’t know who management was. I had 
never met Mr. Turner, who I understand is 
the vice-president. I had never met him be- 
fore. The security guard asked me who I 
was and he wasn’t going to let me in the 
door until I indicated that I was the member 
representing the riding of Huron-Middlesex. 
I trusted he realized that Huron Park was 
owned by the Ontario government and there- 
fore surely a member does have some involve- 


ment as to what takes place out in an area 
which is owned by the government. 

Apart from that I happen to represent a 
riding that is industry-deficient. I had gone 
through, when I was first elected, the bank- 
ruptcy of Hall Lamp which employed some- 
where in the neighbourhood, I believe, of 400 
people at that time; and I thought, “My good- 
ness gracious, we've got to look after the in- 
dustry that we do have in the riding.” 

That is why I went in—to find out just what 
was going on, because I had been away when 
the strike first took place. There had been a 
number of allegations made, and I felt that 
it was my obligation to look into it—to find 
out whether such allegations were well 
founded. I felt I was obliged to get as much 
information as I could from workers on the 
picket line, workers in the plant and manage- 
ment. 

Mr. Bolan: And did you do this in your 
capacity as the member for the riding? 

Mr. Riddell: Absolutely. If I was not the 
member of the riding I don’t think I would 
have been the least bit concerned about a 
strike out at Fleck in Huron Park. 


Mr. Bolan: You say that on the date when 
the notice of action was served on you on 
March 16 you were in the House? You were 
here in the Legislative Assembly? 


Mr. Riddell: Yes, I was. 


Mr. Bolan: And aside from your regular 
duties in the House were you involved in 
any committee work? 


Mr. Riddell: Yes. I had been very busy as 
a member of the committee which was asked 
to study clause-by-clause Bill 70, the Occupa- 
tional Health and Safety Act. We sat right 
from the beginning of the year through to, if 
I recall, the end of February. I would dearly 
have loved to have gone away for a week 
prior to the Legislature going back into ses- 
sion, but I was unable to do so because I 
was on the committee studying that bill. That 
is the reason that I took a week, after we 
completed the bill; to take my wife and go 
for a holiday. When I returned it was then 
that I learned that Fleck was on strike. 

So I was involved in that committee. I am 
also a member of the resources development 
committee before which I believe the Min- 
istry of the Environment estimates were com- 
ing, followed by the Ministry of Natural Re- 
sources estimates, followed by the Ministry of 
Agriculture and Food estimates. I think you 
realize that I am the Liberal agricultural 
critic and it takes considerable preparation to 
get ready for these estimates. Believe me, my 
plate is overflowing with constituency work 
and legislative work. When I started receiv- 
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ing these notices I was greatly disturbed. I 
was greatly annoyed, and I felt that I was 
hampered in what I could do back in my own 
riding. 

Mr. Bolan: Did you consider service of 
these documents on you as an interference in 
your capacity as a member? 


Mr. Riddell: Yes. I feel that I haven’t been 
able to provide the type of service out in the 
Huron Park area that I would like. I have had 
people from Huron Park phone me to ask me 
if I could meet with them. Normally I would 
go out there and meet them at their place of 
convenience, but I felt that every time I went 
out there I received another notice saying, 
“We notice that you were out talking to the 
workers on the picket line.” 

[12:00] 

They sent me a supplementary notice, and 
I felt that if every time I go up there I am 
going to get another notice from the labour 
board then I am not going to go out. So I 
had to say to these people, “I would much 
prefer that you come to my home to meet 
me.” So they started then coming to my home. 
I was also receiving phone calls, one as late 
as just yesterday, from the husband of one of 
the girls who works at the plant. 

Mr. Bolan: Don’t get into any conversations 
that you had with any of these people. 

Mr. Riddell: I was just trying to say that I 
almost had to tell him that I could no longer 
become involved, that I really couldn’t give 
him the type of service that I would like to 
give him. That is not doing me any good as 


a member because they expect that I should . 


give them service. Furthermore, if he feels 
that I am neglecting my responsibility it is 
certainly not helping me when I endeavour to 
run the next time in the riding. 


Mr. Bolan: In so far as your work on the 
committee dealing with Bill 70 is concerned, 
which is for all intents and purposes a labour 
bill—it very much affects people in the labour 
field—what effect have these proceedings in- 
stituted against you had on you as a member 
of that committee? 


Mr. Riddell: Since we completed clause-by- 
clause study of Bill 70 there have been a 
number of delegations wanting to meet with 
the Liberal members on the committee, as I 
am sure they did the NDP members and the 
Conservative members on that committee. 
I'll tell you that I had to miss meeting some 
of these people—union people, OPSEU, 
CUPE. I had to miss meeting some of man- 
agement simply because I was tied up with 
this case. I was either tied up by having to 
go to see my lawyer in Sarnia to discuss the 
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matter, or I was tied up because my lawyer 
in Sarnia was here in Toronto. As a result of 
all this I had to miss meeting some of these 
people who wanted to come in to discuss 
Bill 70. 

Mr. Bolan: If I might just have your indul- 
gence— 

Mr, Chairman: I don’t want to intervene 
here but I’m having a little difficulty going 
from Bill 70 to this point of privilege. 

Mr. Bolan: Absolutely. In other words, the 
man can’t properly do his work. 


Mr. Chairman: I’m not even going to pass— 


Mr. Bolan: If I might just have your indul- 
gence for a half a moment. 


Mr. Bullbrook: I understand I am permitted 
to direct some questions. 


Mr. Chairman: Oh yes. 


Mr. Bolan: When you returned from your 
holiday and you heard about this strike in 
your riding I understand that you had a meet- 
ing with some 13 people who were involved 
in this. Without getting involved in any of 
the statements which may have been made 
by them, what can you tell us about that? 


Mr. Riddell: I met at the request of work- 
ers. This was the Tuesday that the em- 
ployees from—was it WindsorP—came to the 
plant to beef up the picket line. I think there 
was something like 1,000 that came. The 
vice-president of the plant apparently closed 
the plant down that day. My office was 
swamped with calls. They wouldn't leave their 
name but my secretary did make a note of 
their comments, a copy of which I have here. 
But they insisted that I go out to the plant 
and talk to them. 

I said, “I can’t get out until Friday because 
the Legislature is sitting but I will endeavour 
to go out on Friday.” So I went out Friday 
and I went in at what I considered to be a 
convenient time for the workers—it was at 
their Junch period—and I said, “All right. 
What are the complaints?” 

This is when the workers started to tell me 
facts about the case, right from the time that 
there was some consideration being given to 
establishing a union out at the plant. They 
got up, one after the other, and proceeded to 
inform me about their dissatisfaction. 

This was really, in some cases, confirmation 
of what I had been told long before, say, the 
strike ever began. I attend many functions in 
my riding and I not only had workers out 
there but some parents indicate to me what 
they considered to be the unsatisfactory way 
that the union got established out there. So 
I was knowledgeable about this, but I didn’t 
really pursue it until the request started 
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coming in from the workers, insisting that I 
go out there and listen to what they had to 
say, and that’s exactly what I did. Anything 
that I said in the Legislature was a further 
elaboration of questioning that I put in the 
House, simply reiterating the things that the 
workers had told me when they invited me 
out to listen to their complaints. 


Mr. Bolan: So what your'e telling us is 
that, as a result of these various statements 
which were made to you, you then made the 
statements which are the subject matter of 
this libel and slander action. 


Mr. Riddell: That is correct, and I have a 
number of signed statements by the workers 
at the plant, confirming exactly what they 
said and what I had reiterated. 


Mr. Bolan: After service of the notice of 
action on you on March 16, did you consult 
with a lawyer? 

Mr. Riddell: Yes. Before so doing, I con- 
sulted with one of my colleagues, in whom I 
place a great deal of respect, for his judge- 
ment. We talked about it. He even suggested 
which lawyer I should contact, and I went 
on his suggestion and contacted my lawyer, 
Mr. Jim Bullbrook. 


Mr. Bolan: Following service on March 16, 
were other documents served on you? 


Mr. Riddell: Oh yes. 


Mr. Bolan: In other words, all of the docu- 
ments referred to by counsel, or the various— 


Mr. Riddell: Yes. All the ones—I’ve been 
swamped with mail. This is all the mail that 
I’ve received, and in addition to what the 
committee counsel has indicated, I received 
two telephone calls and they repeated what 
was found in the telegram. They simply said 
that there would be a telegram coming and 
they outlined what the information was in 
the telegram and they said, “This will be 
followed by the delivery of the telegram to 
you.” So one of the telegrams was sent di- 
rectly to my home and one was sent to my 
constituency office. These telegrams were ad- 
vising that the hearings of the Ontario Labour 
Relations Board will take place at such and 
such a place, such and such a time. 

You know, I can handle these things, but 
it somewhat disturbs my wife and my chil- 
dren to be getting these calls and having to 
_ inform me when I come home from the Legis- 
lature that “there was somebody phoning 
you about a telegram and that they'll be call- 
ing back.” As far as I’m concerned, it has in- 
terfered greatly with my work as a member. 
I really think I’ve been hampered in provid- 
ing the type of service that I should be pro- 
viding. 
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Mr. Bolan: Was one of these telegrams sent 
to your constituency office? 


Mr. Riddell: One was sent to my constitu- 
ency office. Apparently, they had my address 
on it, but it was stroked out and my con- 
stituency office number was written in. The 
other one was sent directly to my home: 
RR 1, Hay. 

Mr. Bolan: Now I'd like you to go through 
all of the documents which were served on 
you, either personally or on your office or 
which you received by mail. Do you have a 
list of them in front of you? And what you 
did, as a result of each document being served 
on you. 

Mr. Riddell: Well, I haven’t made a list of 
them, Mr. Chairman, but I think I do have 
them in some order. I was served with the 
notice of intention to sue under the Libel 
and Slander Act. That came on March 16. 


Mr. Bolan: Was it as a result of that no- 
tice that you consulted with Mr. Bullbrook? 

Mr. Riddell: Yes. 

Mr. Bolan: And where did that consulta- 
tion take place? 

Mr. Riddell: I phoned him from my office 
and reached him at his office in Samia. I 
told him what had happened and asked him 
if he would be interested in serving as my 
counsel. 

Mr. Bolan: Yes, and what is the next docu- 
ment, sir? Just go through them in chrono- 
logical order. 

Mr. Riddell: The next document dated 
March 20 was received in my office March 
292. There is a possibility that I don’t have all 
of these documents, because every time 
something came to my office, I turned around 
and sent it by mail or delivered it to my law- 
yer. I placed the entire matter in his hands. 
The reason for so doing, as I have already 
indicated, was my cup overfloweth with con- 
stituency and legislative work. I simply said 
to Mr. Bullbrook, “I want you to handle this 
matter for me”. There is a possibility that I 
don’t have all of the documents in my pos- 
session because I sent or I took the originals 
when I went to his office with me and I 
gave them to him. 

Mr. Bolan: After you phoned Mr. Bullbrook 
about the notice of action, did you then 
see him? 

Mr. Riddell: Yes. 

Mr. Bolan: Do you recall that date and 
where? 

Mr. Riddell: I believe I saw him in his 
office. I believe it was a Monday. Following 
the week that I contacted him, he asked if I 
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could go to Toronto by way of Sarnia in 
order to meet with him on this matter. I did, 
and I think we met for most of the morning, 
which again made me late for the Legislature 
that afternoon. 


Mr. Bolan: Whatever documents you do 
have were served and, as a result of these 
documents being served on you, what did 
you do? 

Mr. Riddell: Each time I was served with 
a document—this is another one, dated March 
20, notice of application for consent to in- 
stitute prosecution, This was sent to me by 
D. K. Aynsley, registrar of the Ontario La- 
bour Relations Board. 


Mr. Bolan: Was this the first time that it 
was brought to your attention that an appli- 
cation was being made to seek the consent 
of the Ontario Labour Relations Board to 
prosecute? 


Mr. Riddell: Yes. 


Mr. Bolan: As a result of being served with 
that document, what did you do? Did you 
speak to Mr. Bullbrook about thatP 


Mr. Riddell: I believe I put it in the mail. 
I simply wrote a short letter saying I had 
received this and “I leave it to you.” 


Mr. Bolan: When did you first see him 
about that particular document, about that 
application to prosecute? 


Mr. Riddell: I don’t know if I can tell you. 
I believe it was a Friday. Any time that I 
met Mr. Bullbrook, we endeavoured to ar- 
range such meetings for a Monday or a Fri- 
day so that it would not interfere too much 
with my legislative responsibilities. I believe 
it was the Friday following the date of re- 
ceipt of this, which was March 22. 


Mr. Bolan: What other documents were 
served on you? What else do you have there? 


Mr. Riddell: I received carbon copies of 
all the letters that my lawyer sent to MacLean 
and Chercover. I was left a note by my 
secretary that CBC was endeavouring to 
contact me to get my permission to play back 
the Metro Morning interview, which was done 
with David Schatzky. This was done from my 
office, he contacted me, phoned me, and inter- 
viewed me while I was in my office. 


[12:15] 


I received a letter from a Mr. John Dun- 
lop of the Canadian Broadcasting Corpo- 
ration dated March 20. In it he stated, “I 
thought you should know that we played 
back the Metro Morning Interview that you 
did with David Schatzky, which we invited 
you attend on March 29 at 2:30 p.m. for 
John McNamee, who claimed to represent 


the workers at the Fleck Manufacturing Com- 
pany.” 

I don’t know how this worked because 
when I was contacted to either attend when 
they played back this Metro Morning, or to 
give my permission, once again, I left every- 
thing in the hands of my lawyer, I simply 
relayed the information, whether he was in 
his office at the time I’m not sure, I had to 
go through his secretary and dictate some 
things so she could pass it on to Mr. Bull- 
brook. I’m not sure what Mr. Bullbrook said, 
but I certainly didn’t give any permission. 
I’m assuming that maybe he did, but I re- 
ceived this letter saying they played the in- 
terview back. So that’s more of the type of 
information I was getting in connection with 
this case. 

March 29; a letter sent to me at my 
Queen’s Park office, from a Mr. Aynsley says, 
“Enclosed herewith are copies of reply to 
application for consent to institute prosecu- 
tion filed by the solicitor for Bill McIntyre, 
Bill Freeth, and Ray Glover in the above 
matter.” Not being a lawyer, I’m certainly 
not versed with all these forms, but it’s a 
reply to application for consent to institute 
prosecution. 


Mr. Bolan: Well, okay, I don’t think you 
have to read that. In any event, those were 
forwarded again to you at your office at 
Queen’s Park. Is that right? 


Mr. Riddell: That’s right. Here’s another 
one, dated March 30, addressed to me, at my 
office here, room 121 Northwest, Legislative 
Assembly. Again, “Pursuant to the notice of 
action,” and the bottom line of the first para- 
graph, “and is intended to be supplementary 
to the notice of action in this matter.” I trust 
you don’t want me to read all this. 


Mr. Bolan: No, that’s the letter which is 
referred to by counsel under date of March 30. 


Mr. Riddell: A letter, dated March 31, re- 
ceived in my office April 3, was directed to 
me at my office at Queen’s Park. 


Mr. Bolan: Who is the author of that letter? 


Mr. Riddell: The author is D. K. Aynsley, 
registrar of the Ontario Labour Relations 
Board. “Enclosed herewith are copies of re- 
ply to application for consent to institute 
prosecution filed by the Industrial Relations 
Institute for Grant Turner and Fleck Manu- 
facturing Company in the above manner.” 
Here again there are forms, “Reply to appli- 
cation for consent to institute prosecution.” 


Mr. Bolan: As you were being served with 
all these various notices, letters, and what- 
have-you, were you relaying them to your 
counsel? 
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Mr. Riddell: Yes. 
Mr. Bolan: Were you advising your counsel 


of all thisP 
Mr. Riddell: Yes. 


Mr. Bolan: Incidentally, from the time of 
the first service of the notice of action until 
this date, on how many occasions have you 
met with your counsel on this matter? 


Mr. Riddell: On numerous occasions. Twice, 
if not three times, in his office in Sarnia.. And 
numerous times when he was in Toronto. He 
made a special trip to Toronto to meet with 
me. I couldn’t begin to tell you how many 
times I’ve met with him. 

Mr. Bolan: Do you have any other refer- 
ence to other documents or letters there? 


Mr. Riddell: A letter dated April 4, to “Mr. 
Jack Riddell”’—this time sent to my home, 
RR 1, Hay, from Mr. Aynsley—“Dear Sir:” 

UAW and Fleck Manufacturing Company, 
Bill McIntyre et al. “For your information I 
am enclosing herewith a copy of a letter dated 
April 3, 1978, which has been received from 
the solicitors for the applicant in the above 
matter.” 


Mr. Bolan: Okay, what else do you have 
there? 


Mr. Riddell: A copy of a letter that was 
sent from MacLean and Chercover to my law- 
yer, Mr. Jim Bullbrook, entitled “White et al 
versus Riddell.” A letter dated April 6, sent 
from the registrar of the labour relations 
board to my lawyer, Mr. Jim Bullbrook. 

Mr. Bolan: Did you get a copy of that 
letter? 

Mr. Riddell: Yes, this is a copy. 


Mr. Bolan: And again at your office at 
Queen’s Park? 

Mr. Riddell: No, they had this one RR 1, 
Hay, my home. 

Mr. Bolan: They had switched by then. 


Mr. Riddell: There is a letter dated April 
10 which got delivered from MacLean and 
Chercover, attention Mr. D. K. Aynsley, reg- 
istrar. It is a copy of a letter which I re- 
ceived. 


Mr. Bolan: In other words, you were re- 
ceiving copies of correspondence between 
your counsel and Mr. MacLean’s office? 


Mr. Riddell: I would hazard a guess that 
I probably received a copy of every bit of 
correspondence that has ever been sent out 
on the matter, which I have to read and 
which takes time away from my responsibili- 
ties here in the Legislature. 

This is a letter dated April 10 written to 
Mr. James Bullbrook from MacLean and 
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Chercover, “White et al versus Riddell’. This 
is a copy of a letter dated April 11 from a 
Mr. Sargeant to D. K. Aynsley. 

I received a copy of a letter dated April 12. 
This is a letter from my lawyer, Mr. Bull- 
brook, to MacLean and Chercover. There is 
a letter dated April 12, a letter from my 
lawyer to Mr. D. K. Aynsley, registrar, On- 
tario Labour Relations Board. There is a letter 
dated April 12 from Mr. D. K. Aynsley from 
my lawyer, a copy of which I received. There 
is a letter dated April 13— 

Mrs, Scrivener: Mr. Chairman, with all due 
respect, I think the point is well made that 
Mr. Riddell has been the recipient of a great 
deal of correspondence and legal documenta- 
tion in connection with this case. I am won- 
dering in terms of the time if we could move 
along? 

Mr. Chairman: I agree. The reason I offered 
so much latitude is this is the member who 
has raised the question of privilege. The chair 
would not want to be seen in any way to 
restrict his right as a member of this House 
to present his case as fully as possible. I 
would perhaps concur with Mrs. Scrivener 
that his point has been made. 

Mr. Bolan: I agree with both of you. 

You took a certain position—and I don’t 
want to get into the merits of it—with respect 
to the strike at the Fleck plant, is that right? 


Mr. Riddell: No, I don’t think that I was 
taking any position. I was out to get as much 
information as I possibly could. 


Mr. Bolan: As a result of these proceedings 
that were commenced against you, did you 
in any way feel that you were being ham- 
pered or prevented from getting that type 
of information which you needed to properly 
represent your constituents? 


Mr. Riddell: After making, I think, three 
appearances, as I did at the site, and after 
every appearance getting another notice of 
action, bringing to my attention that I had 
stopped and I had talked to the girls on the 
picket line and I had made certain statements 
and what have you, I just felt that if I am 
going to be served with something every 
time I go out, I won’t bother going out. 

I might also say at the time there was a 
teachers’ strike in the riding. I was plagued 
with a teachers’ strike, meeting with trustees 
and meeting with the teachers. I felt if 
there was any way that I could render some 
assistance in the Fleck dispute by acting as a 
mediator, if that was the case, not taking any 
sides, but hoping to bring about a settlement 
so that we could return our quiet part of the 
country back to its usual serene type of en- 
vironment, then that was surely my obliga- 
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tion as a member. But every time I went out 
there and got another notice of action, I just 
said that’s it. 


Mr. Bolan: I have no further questions of 
Mr. Riddell, unless other members do. 


Mr. Chairman: Mr. MacDonald and then 
Mr. Kellock. 


Mr. MacDonald: In that order? 
Mr. Chairman: Yes. 


Mr. MacLean: I wonder if I may address 
the committee. 


Mr. Chairman: Not just now. You have been 
called as a witness. You will, but not at this 
point. 

Mr. MacLean: I am addressing the com- 
mittee, sir, as counsel for the respondents in 
this proceeding. I wonder if I can be heard? 


Mr. Chairman: No, I’m sorry, that is not in 
order at this time. It will be in order shortly, 
but not at this time. 


Mr. MacLean: I wonder, Mr. Chairman, if 
I could ask one of the members of the com- 
mittee if I might consult with him. 


Mr. Chairman: I’m going to have to call 
this thing to order. I explained very clearly 
at the beginning of this meeting that I am 
quite prepared to let counsel or anybody talk 
to a member of the committee, and the ques- 
tion can be put then. But we do have a wit- 
ness before the committee at this point in 
time and we have proceeded that way all 
morning and we will continue to proceed that 
way. Mr. MacDonald has the floor. 


Mr. Bolan: On a point of order. 
Mr. Chairman: Yes, Mr. Bolan? 


Mr. Bolan: I see nothing wrong with Mr. 
MacLean speaking to any member and to 
putting a question— 

Mr. MacLean: That’s what I just said. 


Mr. Bolan: —to the member. I can’t see 
anything wrong with that at all. 


Mr. Chairman: If you would care to exer- 
cise it in that way, I have no objection to it, 
but Mr. MacDonald has the floor. 


Mr. MacLean: Mr. Chairman, I— 


Mr. Chairman: No. Order, now. Mr. Mac- 
Donald. 


Mr. MacLean: Mr. Chairman, with all 
respect, I have a client to represent and I 
am doing my best. I will abide by the ruling 
of the chair but, as I say, I have a client to 
represent. There’s quite an interest in the 
proceedings. 


Mr. MacDonald: Let me say, Mr. Chair- 
man, through you to Mr. MacLean, if he 
has a question invite him to come up here 
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and sit down and I would be glad to pass it 
on. 


Mr. Chairman: That’s right. Exactly. 


Mr. MacDonald: Meanwhile, I have some 
questions that I would like to ask Mr. Riddell. 

You related how you went out and spoke 
to people on the picket line and then you 
went through the picket line and you went 
in and you spoke to members of management. 
You were doing this all in your capacity as 
a member of the Legislature. I find that 
wholly unobjectionable. That I think is fulfil- 
ling the rights of a member. I have done it 
myself, I didn’t always get the privilege of 
going in to see management, but at least I 
have attempted to get both sides of the story. 
But my question to Mr. Riddell is this: “Did 
you not go further and make statements which 
in the view of some people are libellous and, 
therefore, they have taken action?” 


Mr. Chairman: That is off the privilege 
point and into the substance of what might 
be in another jurisdiction. 


Mr. MacDonald: Let me rephrase it and I 
think I can get back into the privilege. 


Mr. Chairman: All right. 


Mr. MacDonald: When you made state- 
ments that other people deemed to be libel- 
lous—and they have taken the appropriate 
kind of action under our law—did you feel 
that you had immunity to make those state- 
ments out there? 


Mr. Bolan: I’m sorry, with the greatest of 
respect, Mr. Chairman, you are getting into 
the question of intent of the member. And, 
again, I suggest to you that it is going to the 
merits of the main actions and that it is 
not proper. Perhaps you may consult with 
counsel on it. 


Mr. Chairman: I beg your indulgence for a 
moment. 


Mr. MacDonald: Mr. Chairman, my prob- 
lem is that I find— 


Mr. Chairman: I am going to rule that the 
question put by Mr. MacDonald is in order. 
I heard him, at the end of the question, ask- 
ing the question of immunity which begs the 
question of privilege. We have listened 
throughout the morning to various members 
of the committee ask various witnesses about 
their intent and about whether they were 
aware of privilege or immunity or what not. 
And it strikes me that this is slightly different, 
that it does deal with the matter of privilege 
and does not deal with content subject to 
any other jurisdiction. And so I will rule that 
the question is in order. 


—— 
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Mr. Riddell: In answer to the question, Mr. 
Chairman: I was elected in 1973 and at that 
time Mr. Allan Reuter was the Speaker. 
It was my understanding—and I stand to be 
corrected—that Mr. Reuter considered the 
area outside the Legislature to be an area 
where a member still had privileges. 


[12:30] 


Now, when I raised my questions in the 
House—and I believe Mr. MacDonald was 
there—I was sent notes from outside, from 
news media people asking for an interview. 
So I went out and I was asked to elaborate 
on the line of questioning which I had posed 
in the House. Apparently, they weren’t satis- 
fied with that and so they proceeded further 
to ask such questions as, “Why, if there is a 
union certified out there, are there so many 
workers going into work?” That is when I 
simply reiterated what I had been told by 
some of the workers as to the means in which 
union certification took place. I simply reiter- 
ated what I was told. I was elaborating on 
my line of questioning in the House when 
asked to expound on that by the news media 
people outside the House. 

As I have indicated before, it was my 
understanding, under Allan Reuter as Speak- 
er, that you had privileges just outside the 
Legislature as well as in. That is the best I 
can do on that. 


Mr. MacDonald: In some of your earlier 
testimony, Mr. Riddell, you were making 
value judgements and commenting on the 
substance and validity of what had gone on. 
Were you aware, for example, that the union 
had been certified and was legally established 
as the bargaining unit? 

Mr. Chairman: I am going to rule that that 
one is out of order, because that does not deal 
with privilege. I understand that we are hay- 
ing difficulties with these dividing lines but I 
am going to attempt as best I can to keep 
the questioning to the matter of privilege 
which is before the committee and to rule 
out of order other matters which don’t deal 
with that. If you want to go to work on rul- 
ing the privilege routine in, that’s fine. 

Mr. MacDonald: Mr. Chairman, I have a 
problem. The testimony so far has got into 
the merits of the case. The member has in- 
dicated that he talked with people and he 
came to the conclusion that the practices that 
were used in certifying the union were ques- 
tionable. He was raising doubts as to the 
validity of the legality of the union. That’s 
in the merits of the case. 


Mrs. Scrivener: Mr. Chairman, I disagree 
with Mr. MacDonald. My interpretation of 


Mr. Riddell’s statement in that regard was 
that Mr. Riddell was trying to indicate to us 
that he was acting in his capacity as a mem- 
ber. He was not discussing the merits of the 
case with us, nor was he arguing whether 
there was or was not a libel. What he was 
arguing was his official act in his capacity as 
an acting member. I took it that way. I did 
not take it as a discussion on the merit of his 
statement or otherwise. 


Mr. Chairman: Let me try to clarify once 
again: I am prepared to hear any question 
related to the member’s privilege. If you can 
relate the question in some way to the matter 
that is before this committee, then I think it 
is our duty to hear the question and to hear 
a response. 

I will be the first one in the room to recog- 
nize that it is going to be very difficult to 
answer questions without in some way making 
reference to other things. It is going to be 
my unfortunate job to attempt to rule on each 
occasion when the question is in order and 
when someone who is answering questions 
deviates from the matter before the com- 
mittee. It’s a difficult rule. I am prepared to 
accept appeals to the chair on the matter all 
the way through. 

Mrs. Scrivener: You are not permitting 
debate whether or not a libel has occurred. 

Mr. Chairman: That’s not before the com- 
mittee. 

Mrs. Scrivener: Precisely. 

Mr. Chairman. The matter of privilege is. 

Mrs. Scrivener: We are discussing section 
38 of the Legislative Assembly Act. 

Mr. MacDonald: Mr. Chairman, did the 
witness not say that he went in and spoke 
with the management and he came out and 
expressed views in the picket line which, cer- 
tainly in the view of some people, were 
deemed to be the management point of view? 

Mr. Chairman: He did not, and I would 
ask you to get off that particular line of 
questioning and back to the matter of 
privilege. 

Mr. Bolan: That’s not part of the evidence— 

Mr. Chairman: Order. Are there further 
questions from any member of the committee? 


Mrs. Scrivener: Yes, Mr. Chairman, I have 
a question or two. 

Mr. Riddell, in the early part of your state- 
ment you made the point, as I have just re- 
iterated, that you were acting in your capacity 
as a member of the provincial parliament. 

Mr. Riddell: Yes. 


Mrs. Scrivener: You went to some length 
to describe the number of duties you were 
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executing and how you felt you were execut- 
ing your responsibility to your constituents. 
Do I understand you correctly? 


Mr. Riddell: Yes. 


Mrs. Scrivener: To what extent, as a result 
of this action and all of the papers that have 
been served upon you, do you feel that you 
have been intimidated and placed under 
duress to curb your activities in your con- 
stituency and especially as the strike was 
concerned? As a member, to what extent do 
you feel that you have been intimidated? 


Mr. Riddell: As already indicated, I have 
had to shirk some of my responsibilities here 
in the Legislature by discussing this particu- 
lar case at a time when I was supposed to 
be meeting with delegations of people coming 
in over Bill 70, The Occupational Health and 
Safety Act. 

After making a third appearance out at 
Huron Park, requests were coming into my 
office from people who wanted me to go out 
and meet with them. Yesterday a person who 
lives in Huron Park phoned me and asked me 
if I could take some kind of action. I simply 
had to say, “I hesitate to do anything, sir, 
because of this particular matter.” I don’t 
feel that I’m providing the type of service 
that I should be to my constituents who are 
requesting it. 

Mrs. Scrivener: What you're saying is you 
are no longer prepared to provide as full and, 
for you, as responsible a service to your con- 
stituents where this type of matter is con- 
cerned? Is that what you're saying? Do you 
feel constrained now? 


Mr. Riddell: Yes, I do. I might also say 
that we have a very important matter coming 
up in connection with the Ministry of Agri- 
culture and Food estimates, and I should be 
spending all of my time, including this morn- 
ing, in getting ready for this matter. I think 
you know the line of questioning that we’ve 
been bringing up in the House. The Minister 
of Agriculture and Food (Mr. W. Newman) 
had to come in this morning—he had to find 
me in this room—to sit down and consult with 
me. I feel that I’m not going to be able to do 
just service as the agriculture critic for the 
Liberal Party because I’m tied up with this 
type of thing. 

Mrs. Scrivener: Have you now constrained 
your public remarks and your statements as a 
result of this? Do you now feel inhibited as 
to your ability to speak out as a member? 

Mr. Riddell: Yes, I do, and I haven’t been 
speaking out. 


Mrs. Scrivener: I see. To what extent do 
you feel now that you act as a private mem- 


ber? I have asked other witnesses. I would 
like your opinion. You are sworn as a private 
member, and while the Legislature is in ses- 
sion, to what extent do you feel youre a 
private member? Do you feel that there are 
times when you act as a private citizen? 


Mr. Riddell: I feel that I have a full-time 
job as a member of the provincial Legislature. 
As I say, I’m swamped with work here in 
Toronto. I go home on weekends where I am 
swamped with constituency calls. I attend 
functions when I’m here in Toronto. I think 
anybody can verify that I’m generally in my 
office at 7:30 a.m. Very seldom do I get away 
from my office before 10:30 or 10:45 at night. 
Therefore I feel that all my time is being 
spent as a member of the Legislature. I feel 
somewhat sorry in that you might say my 
family is sacrificed. They very seldom even 
see me. I just feel that you can’t divest your- 
self as a member and return to being a private 
citizen. I think when you’re a member of the 
parliament, it’s almost a 24-hours-a-day job. 


Mrs. Scrivener: Just to take that a little 
further, when you go home and move about 
your riding, do I take it then that you still 
consider that you are a member? 


Mr. Riddell: Absolutely. 


Mrs. Scrivener: You move about your riding 
and speak to people and perform functions in 
your capacity as a member? 


Mr. Riddell: Yes. 


Mrs. Scrivener: I see. Do I understand then 
also, that as a result of your work load in the 
Legislature and your work load in your riding, 
you consider the service of these papers and 
legal documents to have provided you with 
considerable emotional and mental stress? 


Mr. Riddell: Yes, they have. 


Mr. Grande: To continue that line of ques- 
tioning, do I take from you then that there’s 
no distinction between your role as a member 
of this parliament and your role as an indi- 
vidual member of this society? 


Mr. Riddell: I think there’s practically no 
distinction. As a member of the parliament I 
am practically working on a full-time basis 
in that capacity, even to the functions that I 
attend on weekends. They're practically all 
functions which I am attending as a member 
of parliament. 


Mr. Grande: Do I understand that to mean 
that all your actions, from the time you wake 
in the morning until the time you go to bed 
at night, are done as a member of the Legis- 
lature? 


Mr. Riddell: I feel it is. Even when I go 
to church on Sunday morning, Mr. Grande, I 
have people pull me aside after the church 
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service and say that they hate to bother me 
on Sunday but they have a little problem that 
they would like me to look into. When I am 
faced with constituency work at a time when 
I would hope that I had some time to myself, 
I would have to say that I am performing 
most of my time as a member of the Legis- 
lature. 


Mr. Grande: I just want to make it clear 
that in your own mind there is no distinction 
between serving as a member of this Legis- 
lature and a citizen of this province. 


Mr. Riddell: When the House is in session, 
you can rest assured you are serving full time 
as a member of parliament. 


Mr. Grande: I would assume also, given 
the fact that you did state that you were 
away for a week, the only time that you can 
consider yourself as an individual, as a person, 
is when you are out of this province or out 


of this country? 


Mr. Riddell: There were politics discussed 
even when I was on my week’s holiday. 


Mr. Grande: Another question I have is in 
relation to the number of workers that you 
spoke to. You said that there were a number 
of workers you spoke to during their lunch 
break. You did not specify how many of 
those workers you spoke to. Do you remem- 
ber how many of those workers you spoke to 
at that time? 


Mr. Riddell: I would estimate that it was 
in the neighbourhood of 55 to 65. I did not 
count them. 


Mr. Grande: Let me make it clear. You 
said that you went down to the plant and 
you went down to see the workers and also 
you made your intentions clear that you were 
going to see management. At that particular 
time, you say that you sat down with a group 
of workers and one by one they got up and 
RG you information about what had taken 
place. 


Mr. Riddell: On my second appearance out 
there. On my first appearance out there, I 
talked with some of the workers on the picket 
line—that was the first place that I stopped. 
I went to the plant. I went through the 
security guard, introducing myself as the 
member of parliament. I talked to the vice- 
president, Mr. Turner, whom I had never met 
before. Then I came back out and talked to 
some of the workers in the plant. 

The following day was when the line was 
reinforced by employees from outside the area. 
The plant was closed down and my secretary 
in the constituency office was swamped. with 
phone calls. She has it entitled here “phone 
calls” and what they had to say. I was asked 


to go out and meet with the workers. This 
information was conveyed to me by my secre- 
tary. I said that I would endeavour to get out 
on Friday which would have been the time 
most convenient for me. 

I went out on Friday and met with the 
workers who were assembled in the lunch 
room during the noon hour. 

Mr. MacDonald: What date was that? 

Mr. Riddell: I returned back March 9; 
March 13 was my first appearance at the 
plant, so it would be the following Friday. 
I believe it was March 18. 

Mr. MacDonald: Friday, March 17? 

Mr. Grande: What I am trying to get at 
is the number of workers that were in the 
lunch room when you spoke to them. 

Mr. Chairman: When you finish the ques- 
tion, would you please relate how the num- 
ber of workers who work in the lunch room 
relates to the matter of privilege? 

Mr. Grande: All right, I will do so. It is 
because Mr. Riddell did get the information 
supposedly from these particular workers. And 
hence whatever statements were made were 
made in relation to these particular workers 
and what these workers had been saying to 
him. 

[12:45] 

Mr. Bolan: That relates to libel, does it not? 

Mr. Chairman: I just cannot see the rela- 
tionship between where he got his infor- 
mation and his matters of privilege. I under- 
stand that we covered this ground once before 
this morning and I’m reluctant to go over it 
again. 

Mr. Grande: All right, Mr. Chairman. I 
will leave that. Q 
At the time that you did meet with “Ben, 
who turned out to be Mr. Turner, the vice- 
president of the plant, I think you said, was 
that an official visitation? Did Mr. Turner 
know ahead of time that you were going to 
talk to him? ; 

Mr. Riddell: He had no idea. As a matter 
of fact, when I was standing talking to the 
workers on the picket line, the cars were 
going through and the one worker I talked 
to said: “There goes Mr. Turner, the vice- 
president.” That was the first that I knew 
that there was a person by the name of 
Turner and the first I knew that he was the 
vice-president. 

Mr. Chairman: Are there any further ques- 
tions fom the members of this committee? 
Mr. Kellock. 


Mr. Sterling: I have a question if you want 
me to go before Mr. Kellock. 
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Mr. Chairman: All right. Fine. 

Mr. Sterling: Mr. Riddell, I wanted to ask 
you a question relating to your feeling intimi- 
dated. It hasn’t been brought out here at all 
or anything like that, but were you in any 
way afraid, either in a real or imaginary way, 
of physical violence to yourself or your family? 

Mr. Riddell: It was a thought that crossed 
my mind after learning, from talking to man- 
agement, that their lives had been threatened. 
This is exactly the wording that was used. 

Mr. Chairman: That’s a long way from 
privilege so we'll rule that one out of order 
as well. 

Mr. Riddell: So the thought crossed my 
mind— 

Mr. Chairman: Mr. Riddell, if you don’t 
mind, I think we’d better leave that. 

Mr. Sterling, do you have subsequent 
questions? 

Mr. Sterling: Yes, Mr. Chairman. 

Mr. Riddell, I have a serious problem in 
determining how far this committee can go 
in finding whether or not there was a breach 
of your privilege. We’re really dealing with 
competing rights here. We're dealing with 
your rights as a member of this Legislature 
and just how far those rights might go. On 
the other hand, we’re dealing with members 
of the public and what their rights are in 
relation to what I might do or what you 
might do outside this Legislature. 

I was wondering whether or not you might 
have some comment on how far we should 
extend these rights? 

Mr. Riddell: I know my lawyer intends to 
make some submission on— 

Mr. Chairman: If I can interject here, I 
don’t think it’s fair to ask the witness to 
express an opinion on how far his rights 
might go. I’d caution you on that. 

Mr. Bolan: It’s a matter of submission. 

Mr. Sterling: Okay, I'll defer until his coun- 
sel makes his submission. 

Mr. Chairman: Mr. Kellock. 

Mr. Kellock: Mr. Riddell, am I clear that 
the one document that was delivered physi- 
cally by someone other than postal’ employees 
to your office was the first notice of intended 
action? 

Mr. Riddell: Yes. 

Mr. Kellock: And all of the other pieces of 
paper came to you through the post, is that 
right? 

Mr. Riddell: Yes. 

Mr. Kellock: Thank you. 

Mr. Chairman: Are there any further ques- 
tions from the committee to the witness? 


Mr. Bolan: I just have one question. Have 
you ever acted for or on behalf of Fleck 
Manufacturing Company? 

Mr. Riddell: I have never. If I may just 
elaborate on that— 

Mr. Chairman: That’s out of order as well. 
Are there any further questions from the 
committee? 

Mr. Sterling: I was wondering, Mr. Chair- 
man, no one has directed themselves—and I 
wanted to direct this to the counsel as to 
whether it was relevant—in terms of where 
these statements were made. 


Mr. Chairman: Yes, I think that I will now 
dismiss the witness, Thank you, Mr. Riddell. 

To the committee members I would note 
that we have engaged counsel for the purpose 
of giving us direction in terms of legal prece- 
dents and the laws of the land. Subsequent 
to hearing the witnesses, I would anticipate 
that the committee would want to meet, 
either publicly or privately, to discuss what 
is relevant in the situation from a legal point 
of view. I would remind you that you sit 
here as members of parliament to discuss our 
own privileges. It is a little awkward, but 
that’s the job before us. 

It is now 12:50. We have a request for 
two further witnesses to appear before the 
committee. It is unlikely that we will com- 
plete that within a 10-minute period, given 
our track record to date. I would, therefore, 
suggest that you may want to lay that over 
until the next meeting of the committee. Is 
that agreeable? The two witnesses who will 
be asked to attend at that time will be Mr. 
Bullbrook and Mr. MacLean. That will be 
next Thursday morning. 


Mr. MacDonald: What is the purpose of 
calling them, may I ask? 

Mr. Chairman: The purpose of the calling 
is simply that a member of this committee 
has asked that they be heard as witnesses. 

Mr. MacDonald: Will that be followed by 
a presentation by both of the counsels in 
terms of their argument? 


Mr. Chairman: That might well be subject 
to some agreement on their part. It was our 
agreement that we would allow each counsel 
the opportunity of making a closing presenta- 
tion to the committee. Would you care to 
dispense with the matter of calling them as 
witnesses and move directly to their sum- 
maries? 

Mr. Haggerty: I think that’s good enough. 

Mr. MacDonald: Do you want them to give 
evidence? 


Mr. Chairman: I just would like them to 
be clear on what their purpose is. 
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Mr. MacDonald: Mr. MacLean just wants 
to draw to your attention that he is in court 
next Thursday and can’t be here. 


Mr. Chairman: We could set it over to the 
subsequent Thursday, which would be June 1. 
Is that agreeable? 

We will schedule it then on June 1 when 
we will ask Mr. Bullbrook and Mr. MacLean 
to make final submissions to the committee. 


Mr. MacDonald: May I get this clear, Mr. 
Chairman? First, they are being called as 
witnesses? 


Mr. Chairman: I want to clarify this. Mr. 
Bolan has asked that Mr. Bullbrook be called 
as a witness. Mrs. Scrivener has asked that 
Mr. MacLean be called as a witness. That 
stands, in my view. Subsequent to that, both 
parties will be allowed to make a final sub- 
mission. 


Mr. Bolan: I don’t see how you could call 
upon counsel for both sides to make final 
submissions on the very same day that they 
are giving evidence themselves. 


Mr. Chairman: I am quite open on the 
order of business. We said in the initial 
session that we would allow each counsel to 
make a final submission of some sort. If you 
want it to be on that day, that’s fine with 
me. If you want it on a subsequent date 
that’s also fine with me. 


Mr. Bolan: I would suggest a subsequent 
date. I just can’t see us putting it together all 
on June 1 because, first, they are going to be 
here in their capacity as witnesses to give evi- 
dence. Then that evidence will have to be 
transcribed. They don’t know what questions 
they are going to be asked by the members. 
Presumably, the following week would be 
the best date so that they could have a week 
to prepare their submissions. 

Mr. MacDonald: Is it possible to finish the 
witnesses now? 

Mr. Chairman: If you think you could 
finish in eight minutes, you would be setting 
a precedent. 


Mr. MacDonald: There is one further wit- 
ness I would like to have called back, and 
that is Mr. McNamee. 


Mr. Chairman: All right. Will you please 
indicate to me now if there are any other 
witnesses you want called? McNamee, I be- 
lieve his name is. 


Mr. MacDonald: Yes. It’s in the record. 


Mr. Chairman: Are there any other wit- 
nesses you want called on June 1? On June 1 
we will call three other witnesses. At a point 
subsequent to that, we will then ask counsel 
for each side to make a final submission. 

Could I bring to the committee’s attention 
some ordinary business? There are two bills 
from the city of Toronto on the Royal Trust 
Company and Royal Trust Corporation of 
Canada. Both of these bills have fulfilled the 
obligation to publish and need approval. 


Agreed to. 


Mr. Chairman: For the information of mem- 
bers of the committee, we have had a request 
from the House leaders to meet with the com- 
mittee to discuss some matters of mutual 
concern. Would it be agreeable that we 
arrange that for next Thursday’s session? 


Agreed to. - 


Mr. Chairman: I should report to you that I 
have attempted to meet with the Premier (Mr. 
Davis). It was scheduled for this morning but 
I thought it might be a little awkward. We 
will attempt to schedule that meeting for a 
subsequent date. | 

I discussed briefly with the House leaders 
the matter of ordering of business during the 
summer recess. It was agreeable that we can 
do that, but we have a request that it not 
be until after September 18 so as to not 
interfere with other select committees. 

Are there any comments on that? No. 

Is there any further business from the 
committee? 


The committee adjourned at 12:56 p.m. 
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The committee met at 10:13 a.m. 


PROCEEDINGS AGAINST 
MEMBER FOR HURON-MIDDLESEX 
(MR. RIDDELL) 


(continued) 


Mr. Chairman: For the information of the 
committee this morning, Mr. Bullbrook un- 
fortunately was flying “Great Shakes” and 
is now at Toronto Airport giving a deposition 
about why their landing gear doesn’t work. 

Who else is absent this morning? 


Mr. MacDonald: Do you mean he’s flying 
around? 


Mr. Chairman: No, I believe they even- 
tually brought that aircraft down but it was 
a little shaky. They are taking statements 
from those people unfortunate enough to fly 
that airline. He will probably be here later 
in the morning. 

Mr. Bolan: As I understand it, the RCMP 
is involved; so they could be detained for 
several days. 


Mr. Chairman: They ought to ban that air- 
line completely. 


Mr. Bolan: I am informed that Mr. Riddell 
is tied up with the chairman of the liquor 
control board. He will be here later on this 
morning. 


Mr. Chairman: We have scheduled for this 
morning three people to be called before the 
committee as witnesses: Mr. McNamee, Mr. 
MacLean and Mr. Bullbrook. Is it accept- 
able that we call them in that order? 

Agreed? Then we can proceed. 

All three have been witnesses before the 
committee and I don’t think there is a need 
to administer the oath again. 

[10:15] 

The committee will call its first witness, 
Mr. McNamee. 

Questions from the committee? 

Mr. MacDonald: TI have a couple of ques- 
tions I would like to put. 

On March 16, 1978, when this whole exer- 
cise began, did you have any knowledge of 
order in council 131/75, dated January 15, 
1975? 


THURSDAY, JUNE 1, 1978 


Mr. McNamee: No, I didn’t. In fact, after 
that, I went to the Ontario Gazette when I 
first heard about this. I couldn’t even find 
anything in there. 


Mr. Chairman: Could the sound be cranked 
up a bit? 

Mr. McNamee: I didn’t know anything 
about the order in council at that time. 
When we were first advised that there was 
an order in council, I went to the Ontario 
Gazette and I couldn’t find anything there 
either. 


Mr. MacDonald: Did you have any knowl- 
edge at that time that the Speaker treated 
Mr. Riddell’s office as falling under his 
control? 


Mr. McNamee: No, none whatsoever. 


Mr. MacDonald: Those are all my ques- 
tions, Mr. Chairman. 

Mr. Chairman: Mrs. Scrivener, do you 
have some questions? Are there other mem- 
bers of the committee who have questions? 

Thank you, Mr. McNamee. 

The next witness to be called this morning 
is Mr. MacLean: Mr. MacLean has been 
sworn previously. Questions from the com- 
mittee? 

Mrs. Scrivener: Mr. MacLean, would you 
please describe to this committee how you 
became involved in this whole action? Was it 
you initiating a response to your clients, or 
were your clients instructing youP What was 
the exchange? How did you come to the 
point of engaging in the service of this 
actionP 

Mr. MacLean: Mrs. Scrivener, to answer 
that question, on March 3, 1978, it was 
brought to my attention by my clients that 
there had been a captive audience meeting 
in the Fleck Manufacturing plant and that at 
that meeting members of the Ontario Pro- 
vincial Police gathered the employees to- 
gether with management and proceeded to 
lecture them on their rights to strike and 
so on. The particulars of that are set out in 
the application for consent to prosecute; so 
I need not elaborate. 

At that point in time I was retained to 
look into the matter and to give consider- 
ation to whatever proceedings could be in- 


P-66 


itiated to protect the rights of the union 
and the employees in the bargaining unit 
against what the union considered to be un- 
fair labour practices. 

The matter then developed throughout that 
week and I commenced to interview a large 
number of strikers from the Fleck Manufac- 
turing plant. The information was then pro- 
vided to me, the information that is set out 
in the application for consent to prosecute. 


Mrs. Scrivener: Prosecute whom, please? 


Mr. MacLean: To prosecute Fleck Manu- 
facturing Company, the officers of the Ontario 
Provincial Police— 


Mrs. Scrivener: Mr. Chairman, could we 
abridge this and come up to the point where 
we get into the action before us now? 


Mr. MacLean: I’m giving you the back- 
ground. I’m giving you an answer to your 
question, the best way I can. It’s an applica- 
tion against named respondents; an applica- 
tion for consent to prosecute. 

It then came to light that during the week 
following the Friday meeting in the plant, 
and up until on or about March 16, Mr. 
Riddell had been making statements to the 
press accusing the UAW of obtaining its cer- 
tificate to represent the employees in the bar- 
gaining unit by devious means, by intimida- 
tion, by deception. This was interpreted by 
myself and my clients to mean the UAW, in 
accordance with the accusations made by Mr. 
Riddell, had obtained its certification as a 
result of a fraud on the labour relations board. 
I had to advise my clients that that, in my 
view, was highly defamatory. 


Mrs. Scrivener: You initiated that line of 
thought, did you? 


Mr. MacLean: I advised my client, Mrs. 
Scrivener, and my client instructed me what 
to do. 

I also advised my client that I believed 
there was a strong case for violation of section 
56 of the Labour Relations Act, because we 
also had information that Mr. Riddell had 
been on a picket line and made statements 
to the pickets to the same effect. statements 
that are set forth in the application for con- 
sent to prosecute. 

There were witnesses to this information 
and it was my opinion that there was a case 
for a violation of section 56. No conclusion 
could be reached, and they were of the same 
view, other than that Mr. Riddell had thrown 
his lot in with the company, and was inter- 
fering with the representation of the UAW. 

This was following the events that took 
place at the two meetings on March 3, two 
captive audience meetings in the plant. That 
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took effect after that. Before that there had 
been actions taken by management which 
were of an anti-union nature and were open 
to the interpretation that the company was 
engaged in conduct and a pattern of be- 
haviour which was designed to bust the 
UAW. 

In that connection, on page five of the ap- 
plication for consent to prosecute there is a 
bulletin referred to, which was signed by the 
president of the company, Fred Berlet, which 
among other things, says— 

Mrs. Scrivener: Sorry, Mr. Chairman, but— 


Mr. MacLean: —this is a non-union or- 
ganization, and goes on from there. 


Mr. Bolan: Mr. Chairman, on a point of 
order, I think the witness, with the greatest 
of respect, is straying all over the field. He’s 
entitled to wander a little bit, but I think 
he’s jumped out of the pasture into my field. 


Mr. Chairman: Mrs. Scrivener did ask for 
events leading up to the serving of the notice. 
I think she’s now indicating that she’d like 
you to tighten that up just a bit. Perhaps I'll 
allow her to rephrase the question a little 
more directly. 


Mrs. Scrivener: In face of what you’ve just 
described to us, I take it that you and your 
clients reacted very strongly to statements by 
Mr. Riddell which you considered to be in- 
correct. Is that correct? 


Mr. MacLean: They were not only incor- 
rect, Mrs. Scrivener, but they were designed 
to inflame a bad situation. 


Mrs. Scrivener: I am not discussing whether 
or not they were inflammatory or anything 
of that nature. I am just confirming with you 
that you did react very strongly. 


Mr. MacLean: My clients reacted verv 
strongly, and so did I, because I thought it 
was a gross example of anti-union conduct 
and that it had all the earmarks of a union- 
busting intention, and that the member was 
throwing himself in with the company against 
the UAW. This was already in the atmos- 
phere. There was already a bad atmosphere 
and this made it that much more volatile and 
inflamed the situation that much more. I dare 
say it probably contributed to the fact that 
the strike is still on. 


Mrs. Scrivener: I'd like to see the political 
comments kept down, Mr. Chairman. As a 
result of the reaction of yourself and your 
clients to the remarks that were made, you 
then sought a redress through the service of 
the documents which are in question before 
us. That’s what led up to the service of those 
documents, is that correct? 
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Mr. MacLean: Mrs. Scrivener, the docu- 
ments were served— 


Mrs. Scrivener: I’m just asking you a ques- 
tion, Mr. MacLean. 


Mr. MacLean: Yes, and I want to answer 
the question. The documents were served be- 
cause of the provisions of the Libel and 
Slander Act. I think I’ve dealt with this be- 
fore, but I’m prepared to answer your ques- 
tion again. If an action is going to be com- 
menced, the Libel and Slander Act requires 
that notice of the complaint of defamatory 
material be given to a person who might be 
sued and that person given the opportunity 
to make a retraction, a correction, an apol- 
ogy, or all three of them. 


Mrs. Scrivener: As I recall, you did invite 
an apology, but according to the documents 
that I saw, you did not indicate that if an 
apology was made you would drop the action. 


Mr. MacLean: No, we had no instructions 
in that regard at that time. 


Mrs. Scrivener: You simply asked for an 
apology— 
Mr. MacLean: That’s right. 


Mrs. Scrivener: —as well as giving notice 
that you intended the suit. Right. You felt 
very strongly then in terms of Mr. Riddell 
and his statements and reacted strongly. At 
the same time, as I understand it, the whole 
affair was reported in the media. The CBC 
broadcast a tape of the incident. It was also 
described in the London Free Press and in 
the Toronto Globe and Mail. The media were 
involved with circulating Mr. Riddell’s state- 
ments. Could you explain to me why Mr. 
Riddell was served and representatives of 
the media were not served? 


Mr. MacLean: Mr. Bolan asked me that 
question. He asked Mr. White that question. 
The answer that I gave then and the answer 
I give now is that Mr. Riddell was the one 
who was making the statements. The press 
was merely repeating them. We were con- 
cerned with the source of the defamatory 
material, with Mr. Riddell. He was the one 
who was also on the picket line talking to 
the pickets, and, on our information, threat- 
ening them. He was the one whom we were 
concerned with. We weren’t concerned with 
the press. We didn’t accuse the press of 
being involved in the situation, although, 
as you point out, an action could have been 
brought against the press. 


Mrs. Scrivener: It could have been. 


Mr. MacLean: We weren’t concerned with 
the press because our client wasn’t concerned. 
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In a strike situation, of course, it can be 
expected that all kinds of things will appear 
in the press. We have no quarrel with the 
press. My clients were concerned with put- 
ting a stop to the interference that was com- 
ing from Mr. Riddell; they were primarily 
concerned with putting a stop to that. If it 
had continued, no doubt we would have 
considered applying for an injunction, be- 
cause we had a very inflammatory situation, 
a very bad situation, at that time. 

The contribution made by Mr. Riddell just 
further inflamed it. He was denigrating the 
union. He was further adding to the state 
of confusion among the employees. He was 
making these statements when people knew 
that he was a member of Parliament. Be- 
cause of that, they got that much more dis- 
semination and that much more credibility. 
He would be regarded, of course, as a man 
of responsibility. That made it that much 
worse. 


Mr. Chairman: Could I just mention that 
the questions and answers, in my view, are 
straying rather widely? 

[10:30] 

Mrs. Scrivener: They’ve actually come full 

circle, Mr. Chairman. 


Mr. Chairman: Yes. It was a long way 
around. 


Mrs. Scrivener: Yes. It took a long way 
trying to get that. 

Mr. MacLean: I was trying to answer your 
question, with respect, Mrs. Scrivener. I 
don’t know how else I could have answered 
it. I try to do my best. 


Mrs. Scrivener: I would just ask the Han- 
sard clerk to read back your last sentence 
or two. 


Hansard reporter: I'm sorry, I can’t do 
that. 


Mrs. Scrivener: You can’t? Can you play 
it back? 


Hansard reporter: No. 


Mrs. Scrivener: Mr. MacLean has just told 
us that neither he nor his client had any 
quarrel with the press, although he has ad- 
mitted that the press did disseminate quite 
widely Mr. Riddell’s statements. He wanted 
to put a stop to statements by Mr. Riddell. 
Mr. Riddell’s statements were gaining atten- 
tion because of Mr. Riddell’s position and 
prestige. This comes full circle to my line 
of questioning at earlier meetings in terms 
of Mr. Riddell’s position as a private citizen 
and Mr. Riddell’s position as a member. In 
other words, it was the member whom Mr. 
MacLean and his clients wanted to silence. 
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Mr. MacLean: I disagree with that, Mrs. 
Scrivener, if I may interject. That’s not my 
evidence. 


Mr. Chairman: Could I interject at this 
point to remind the committee that we’re 
not arguing the merits or demerits of any- 
body’s testimony at this time, but eliciting 
comments, opinions and facts from witnesses 
before the committee? 


Mrs. Scrivener: I would put a further ques- 
tion to Mr. MacLean. When you were advis- 
ing your clients as to the extent of your serv- 
ice of notice of actions and so on, did it not 
occur to you that there could be placed upon 
your action—and you must have known that 
your action would receive public attention 
because there aren’t that many suits of that 
nature which are ever launched—an_inter- 
pretation of discrimination against a member 
in terms of the fact that he was not dealt 
with in the same manner as other persons 
who also, it would appear, through their ac- 
tions offended the union? I refer, of course, 
to the media. 

If Mr. Riddell offended the union, then 
obviously the media must have too, since it 
disseminated his words. Yet you chose not 
to make a service upon the media, only upon 
the member. I’m wondering if you did not 
consider this and so advise your clients. 


Mr. MacLean: My clients were concerned 
with the anti-union aspects of the matter, 
both for purposes of the application for con- 
sent to prosecute and otherwise. The person 
who was committing, as my clients allege, the 
unfair labour practices, together with the 
other persons named in the application for 
consent to prosecute, was Jack Riddell. I 
didn’t think, nor did my clients,—I don’t sup- 
pose we gave any thought to it—we were dis- 
criminating, but we certainly weren’t con- 
cerned with the press. We were concerned 
with matters that constitute anti-union con- 
duct. That is another reason why the notice 
of intent to bring the action was brought 
against Mr. Riddell. 

We weren’t concerned with the press. They 
weren't committing unfair labour practices. I 
don’t think there was any discrimination. We 
went at the person who was responsible. I 
deny there was any discrimination, any discri- 
minatory motive or any discriminating inten- 
tion in selecting Mr. Riddell. He was the 
person who was involved in the dissemination 
of the statements which were not contribut- 
ing to the solution of the situation. Quite the 
reverse; he was undermining the situation 
from where we sat. 

Mrs. Scrivener: Mr. MacLean, you said in 
your own words that you wanted to put a 


stop to the statements by Mr. Riddell. You 
referred to the fact that you were worried 
about matters concerned with anti-union con- 
duct. Surely you would have then been con- 
cerned about the dissemination by the press 
of statements by Mr. Riddell, which also 
would constitute an anti-union conduct. Sure- 
ly if you wanted to put a stop to the state- 
ments by Mr. Riddell, you would have also 
served the press in order to inhibit them in 
their dissemination of such information. 


Mr. MacLean: That is not so, Mrs. Scriv- 
ener, with all respect. 


Mrs. Scrivener: Why is it not so? 


Mr. MacLean: I think I have answered the 
questions, Mrs. Scrivener. I can’t do any better 
than what I have already done. 


Mr. Chairman: Mr. MacDonald. 


Mr. MacDonald: May I just have one or 
two supplementary questions on this issue 
that Mrs. Scrivener has been raising? 

When was this union certified? 


Mr. MacLean: On October 20, last year. 


Mr. MacDonald: Was it following a vote of 
the members? 


Mr. MacLean: The union was certified out- 
right following a hearing on that date, on 
October 20. 


Mr. MacDonald: In other words, the board 
deemed the signed cards of prospective mem- 
bers of the union to be in good order to the 
point they certified it without a vote. 


Mr. MacLean: There were 117 out of 132. 


Mr. Bolan: Mr. Chairman, on a point of 
order: Surely the question which is posed by 
Mr. MacDonald is clearly out of line. It has 
absolutely nothing to do with the purpose of 
this particular hearing, nothing at all. 


Mr. MacDonald: Mr. Chairman, on the 
point of order: This committee is asked to 
consider whether or not the action by Mr. 
MacLean’s company is a breach of a mem- 
ber’s privileges. Therefore, it seems to me 
that one has a legitimacy in examining wheth- 
er nor not Mr. Riddell was in effect challeng- 
ing a legally established union, certified by 
the Ontario Labour Relations Board. 

Mr. Bolan: Absolute nonsense, that doesn’t 
make sense. . 

Mr. MacDonald: What do you mean? Mr. 
Chairman, may I put this question to you: 
Do you as a member of this Legislature have 
the right to go out with immunity and engage 
in civil disobedience? 

Mrs, Scrivener: That is not our purpose. 


Mr. Bolan: That is not the purpose of this 
particular meeting. 
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Mr. Chairman: The point of order that has 
been raised by the speaker has been recog- 
nized by the chair. Are there further argu- 
ments on this point? 

Mr. MacDonald: Yes, I have a further 
argument. It seems to me that it is a very 
relevant point if we are considering whether 
or not the rights or privileges of a member 
have been breached. Surely it is highly legiti- 
mate to consider, without getting into the 
merits of the case, that he was engaged in 
civil disobedience in challenging a union that 
was legally established by the Ontario Labour 
Relations Board—indeed, established without 
a vote because the ‘board was persuaded and 
established without the Fleck company chal- 
lenging it, so the member was in effect going 
beyond the management in terms of challeng- 
ing the union. Do you mean to say that we 
cannot consider the fact that he was engaged 
in civil disobedience and defiance of a legally 
established union and that he has immunity 
to go cut and do that? 


Mrs. Scrivener: You are making a speech. 


Mr. MacDonald: I am making a speech, 
Mrs. Scrivener. 


Mr. Chairman: I am asking people to 
speak to the point of order. 


Mr. J. A. Taylor: Mr. Chairman, surely if 
we are to decide whether a member’s priv- 
ilege thas been breached, we must have an 
appreciation of what that privilege is. 


Mr. Chairman: Right. 


Mr. J. A. Taylor: Frankly, I don’t think 
that that has been defined. My own view is 
that a member of this Legislature is not a 
super-citizen. He is not litigation-proof be- 
cause he happens to be a member of the 
Legislative Assembly of this province, nor is 
he immune from prosecution. There are cer- 
tain privileges that he does have within the 
legislative chamber itself. In my view again, 
one is freedom of speech, which will not 
render him liable for slander for what he 
says in the House. But surely, once a member 
ventures outside the chamber, he is like any 
other citizen. 

Possibly counsel can guide the committee 
in terms of the issue that we must decide, 
because from what I have seen of these pro- 
ceedings we are wandering much too far. I 
would like to keep the issue to whether or 
not a member’s privilege was breached be- 
cause of the service of certain documents on 
that member while the House was in session 
and not making judgements as to what was 
said outside of the House and what privileges 
a member may feel he has outside of the 
House. 


‘Maybe counsel can assist us there but, 
frankly, I don’t see that a member has any 
privileges in terms of being immune from a 
suit or prosecution outside of the House, 
except insofar as it flows from statements 
that he made inside the legislative chamber. 


Mr. Chairman: Are there further speakers 
to the point of order? 


(Mr. Bolan: Yes, if I may speak to the 
point of order. 

Two weeks ago we did discuss what our 
terms of reference were. It was decided at 
that time that our terms of reference were 
not just to question whether or not the service 
of the documents amounts to a breach of 
privilege; rather, the whole question of sec- 
tion 38 came up, and it is specifically re- 
ferred to in the ruling made by the Speaker 
as well as in the motion which was put to 
the House. 

Ultimately what we are going to have to 
deal with is not just the question of whether 
or not service of documents on that member 
in the jurisdiction of the House amounts to a 
breach of privilege, but we are going to have 
to approach the broader question and deter- 
mine whether or not this particular action, 
this particular application in the manner in 
which it was done, amounts to a breach of 
the member’s privilege. 

Then you are going to get into the very 
fine definition of the word “molestation” and 
what it means and whether or not the man- 
ner in which this particular action was com- 
menced, and the manner in which the appli- 
cation to prosecute was brought about, did 
amount to a molestation of the member's 
privileges. I think we have to address that. 

Speaking again to the point of order which 
I raised, again I think we have to confine 
ourselves to just what took place with respect 
to 'the service of the documents, the conduct 
of the firm retained by UAW, the conduct of 
the intended plaintiffs and instructions which 
they gave to Mr. MacLean, and the advice 
which Mr. MacLean gave them. I don’t think 
it entitles us to wander all over the place to 
determine just what the member had _ the 
right to do. It is not for us to determine that. 
It could very well be for a court of law to 
determine whether or not what he did 
amounted to a libel or a slander, or whatever 
the case may be, or whether or not his 
actions, allegedly under section 56 of the 
Labour Relations Act amounted to an offence. 
I think what Mr. MacDonald is trying to find 
out from Mr. MacLean, or whatever other 
witnesses are available, is whether or not the 
actions of Mr. Riddell at that particular time 
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at the plant gave him some particular priv- 
ilege. We are not here to inquire about that. 
[10:45] 


Mr. J. A. Taylor: A member of this Legis- 
lature should be accountable for his actions 
like any other citizen in this province. 


Mr. Chairman: All right. 

Mr. Bolan: Not in this committee. 
Mr. Chairman: Order. 

Mr. Bolan: Not in this committee. 
Mr. Chairman: Might I intervene— 
Mr. Bolan: He is not on trial, Jim. 


Mr. Chairman: —and give for your con- 
sideration the following: 

Without arguing the specifics of the matter 
that has been laid before the committee 
which you are all dying to get into, I simply 
want to point out that we have had to give 
some latitude and part of our difficulty is 
in the motion that referred this matter to 
the committee. I will read it for you once 
again: “ the matter of the service of 
documents pursuant to the Libel and Slander 
Act and the Labour Relations Act on the 
member for Huron-Middlesex, contrary ‘to 
section 38 of the Legislative Assembly Act 

.’ and on and on. 

I want to point out that in section 38 of 
that act where it deals with the matter of 
privilege it is specific. It says: 

“Except for a contravention of this act a 
member of the assembly is not liable to arrest, 
detention, or molestation for any cause or 
matter whatever of a civil nature.” 

When we get to the point when we have 
finished with the witnesses this committee 
will have to face all of those problems. Was 
the matter a civil nature? Was it in contra- 
vention to section 38? We must ask here— 
according to the direction given us by the 
House—questions which relate to the service 
of documents under the Libel and Slander 
Act and the Labour Relations Act and is in 
the motion. 

I'm asking you to be more direct in your 
questioning. I am asking you to try to stay 
away from arguing the case itself until we 
have heard the witnesses. I think we will 
have to do that. We have to give some lati- 
tude because of the broad spectrum that is 
there. We will argue the matter of privilege 
I hope at some length, but this is not the 
time to argue that. This is the time to ask 
questions of witnesses. 

I am prepared to give you some latitude. 
I am not prepared to let you wander all 
over the place. But it is difficult, not having 
seen the questions beforehand and not being 
able to know what the answer will be until 


I have heard it, to rule things out of order. 
I am just going to ask you to focus your 
questions a little bit more and not argue the 
case. 


Mr. J. A. Taylor: Mr. Chairman, addressing 
the point you make. The reference to us, as 
I understand it, is in regard to the service 
of documents and mention is made of sec- 
tion 38. You are interpreting the reference 
to section 38 as “broadening”, in a very 
generous way, our mandate. I question that 
very seriously. We are getting into the facts 
surrounding and leading up to what some 
parties allege is an improper course of action 
or conduct, which vests in certain parties a 
right of action where we are getting into 
areas that, in my humble submission, are 
outside the bounds of our mandate. This 
troubles me very much, because those are 
matters that should be adjudicated upon by 
a court of law, not by this committee. 


Mr. Chairman: I want to point out to you 
you should not underestimate the committee. 
The committee sits in this function principal- 
ly as a court of law and when we recommend 
to the House, the House itself will function 
as the highest court, from which there is no 
appeal. 

So I am offering latitude, as we have con- 
sistently throughout the hearings. I am ask- 
ing you to attempt to focus the questions 
and not to debate the issue of privilege at 
this time. My concern, frankly, is that we 
have not in this House had a major issue of 
privilege raised in this manner before, and 
it is important that we hear the privilege. 
We allowed the member for Huron-Middlesex 
at the last session to state his privilege at 
some length because I feel it involves all of 
the question of privilege. 

I am asking the members of the com- 
mittee now to focus your attention on what 
you think is properly before the committee 
and to elicit answers but not to cause debate 
at this point in time. The debate properly 
rests with the committee as to what consti- 
tutes privilege and what doesn’t, and we will 
do that when we have finished calling wit- 
nesses. Let’s not entertain that argument at 
this point in time. 

Mr. Sterling: Mr. Chairman, the only thing 
that I would ask is whether it could be 
limited to questioning that is going to elicit 
factual information. My only concern here 
is that we're going to give both counsel an 
opportunity to summarize their cases, and I 
presume at some length. I would hope that 
they would go through the history of the 
whole matter at that point in time, and I’m 
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quite willing to listen to it at that time, but 
I don’t want to hear it twice over again. 


Mr. Chairman: Is that fair? 


Mr. MacDonald: I have a question Id like 
to put to our counsel, not for a reply at this 
point but for a reply at an appropriate time. 

I would like to be clear in my mind 
whether counsel considers that the privileges 
of a member have been breached when that 
member was challenging a legally estab- 
lished union, as certified by the Ontario 
Labour Relations Board, or any other law 
of the province, including the Libel and 
Slander Act. 

In other words, picking up on Mr. Taylor’s 
comment that a member is not a_super- 
citizen, is it correct that a member is not a 
super-citizen and therefore he does not have 
privilege to challenge legally established 
unions and to violate the Libel and Slander 
ActP 


Mr. Chairman: I think the points just men- 
tioned by Mr. MacDonald and referred to 
earlier by Mr. Taylor are matters that the 
committee will have to consider when we get 
to the point when we debate the thing. 


Mr. MacDonald: I agree. 


Mr. Chairman: We will be asking our 
counsel to provide us with his legal inter- 
pretation of what constitutes a member’s 
privilege. I would assume that our own 
counsel will provide us with his interpretation 
of that and report to the committee at some 
length on that matter. Then it will be the 
committee’s task to debate the matter and re- 
port back to the House. If we’re clear on 
that, perhaps we could proceed. And I would 
ask Mr. MacDonald to rephrase his question. 


Mr. Haggerty: Mr. Chairman, I have a 
question or two of Mr. MacLean. 


Mr. MacDonald: So have I, and I had the 
floor. Mr. Chairman, on page 65 of the trans- 
cript of our meeting on June 1, Mr. Riddell 
testified that after each visit to the Fleck 
plant he was served with another notice of 
action and that, if he was going to be served 
with something every time he went out, he 
wouldn’t bother to go. Would you comment 
on that? I’m puzzled by that observation. 

Mr. Bolan: Mr. Chairman, if I may, on a 
point of order: Mr. Riddell testified that he 
was served with other documents, including 
notices under the Labour Relations Act. These 
were notices by way of telegrams sent to him, 
and presumably this is what he was referring 
to. 


Mr. Chairman: I think that the question 
more specifically was— 


Mr. MacDonald: My query to Mr. MacLean 
was whether he could comment on these, 
some of which came from Mr. MacLean. 


(Mr. Chairman: I don’t want to restrict the 
questioning. We don’t particularly want com- 
ments from Mr. MacLean, but I imagine what 
youre asking more specifically is, did Mr. 
MacLean serve further notices. 

Mr. MacDonald: Correct. 

Mr. Chairman: That certainly is in order. 

Mr. Bolan: Yes, I realize that. But, to be 
fair, I think that Mr. MacDonald just can’t 
phrase the question in such broad general 
terms; he should refer to specific dates. 


Mr. MacDonald: I'm asking Mr. MacLean 
to indicate the dates and to comment on the 
further notices that were given. 

On the point of order, Mr. Chairman: 
I didn’t once interrupt Mr. Bolan when he 
had a lengthy questioning of Mr. Riddell. 

Mr. Bolan: You were entitled to. 

Mr. MacDonald: I was entitled to, but I 
didn’t. 

Mr. Bolan: That’s your problem, not mine. 

Mr. MacDonald: No, it’s not my problem. 
All Tm saying— 

Mr. Bolan: Don’t raise with me a privilege 
which I think I have. 

Mr. Chairman: Order. 

Mr. MacDonald: Mr. Chairman, if these 
issues were discussed in testimony solicited 
by Mr. Bolan, I submit that we have full 
legitimacy in getting the full story from Mr. 
MacLean, because Mr. MacLean has the other 
side of the story. 

Mr. Chairman: Mr. MacDonald had asked 
a question of the witness. The question is in 
order. The witness will now answer. 


Mr. MacLean: In answering that question, 
I understood Mr. Riddell to say that he re- 
ceived notices of action complaining of state- 
ments that he had made every time that 
he appeared at Fleck Manufacturing plant. 
The notices of intent to bring the action, of 
course, dealt with statements he had made 
to the press and to the CBC, to the radio 
media, and didn’t involve his attendances at 
the Fleck plant. 

He seems to have left the impression, as I 
interpreted him when he gave evidence, that 
every time he was there he then got some- 
thing afterwards, sort of deliberately from 
my clients or my office. The information that 
we had was that he was there—and this is 
alleged in the material—he was at the Fleck 
plant on or about March 13, the Monday, and 
he was there again on March 20. Certainly 
by March 20 he, as I understand it, had 
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received the documentation, the documenta- 
tion surely initiating the proceedings; and 
whatever other documentation was given to 
him was with respect to matters that had 
occurred up to that time. 

As I say, I'm unable to understand how he 
can say that every time he was there he got 
served with something, because he’d been 
served with everything. The last time he was 
there, according to my information, was 
March 20. 

I might say also that the labour relations 
board has a very detailed procedure of serv- 
ing all interested parties with all material, 
and they would have sent him or his solicitor 
the copies of the replies of the other respon- 
dents, copies of all correspondence whether 
they pertained to him or not. He'd get all 
of that, if that’s what he’s referring to. 

I can’t understand how he says he was 
served with something every time he was 
there, because in terms of the proceedings 
he had been served with everything by the 
last time he was there. He did refer to the 
notice of action, in my understanding of what 
he said. Certainly the notice of action didn’t 
deal with that at all. It dealt with statements 
he’d made in other places. 


Mrs. Scrivener: Just to clarify this par- 
ticular point, when Mr. Riddell was reading 
out the long list of papers and documents he 
had received, I was making quick notes. I 
ultimately ran off the page, there were so 
many. He was receiving papers and docu- 
ments long after March 20, according to the 
record and testimony he gave us. 


Mr. Chairman: I think the point that Mr. 
MacLean makes is that in relationship to 
the service of documents from his office, 
representing his clients, they were served 
previously. Mr. Riddell tabled before the 
committee a list of other papers, documents, 
letters and notices that were given to him by 


various groups. I think the committee is 
clear on that. 


Mr. Bolan: What do you mean when you 
say “previously”? Previous to what date? 


Mr. Chairman: You could ask Mr. Mac- 
Lean. I believe— 


_ Mr. Bolan: No, Ill ask him on general 
questions, but you’re the one who is inter- 
preting his evidence by saying that what Mr. 
MacLean means to say, or words to that 
effect, is that he was referring to previous 
documents. Previous to what? Previous to 


March 20 or previous to what date? I don’t 
know. 


Mr. Chairman: It was my understanding 
that Mr. MacLean was simply indicating that 


the documents that were served after— you'll 
have to excuse me while I find the date on 
the first notice—after March 20, such docu- 
ments, notices, copies of letters or what not, 
were not served by him. Is that correct? 


Mr. MacLean: There were documents that 
were sent after that date in connection with 
the notice of action. The point I was making 
was that the last time Mr. Riddell was at 
the Fleck scene, as far as we knew, was 
March 20; and anything he received was 
in connection with what had happened up 
to that time. 

We weren't waiting for him to get there 
and then serving him with something after 
he’d been there. As far as we knew, he’d 
only been there twice. But the impression 
that I had from his evidence was that he was 
there on innumerable occasions and each 
time he was there he got served with some- 
thing. 

He’s trying to leave the impression that we 
were sort of following him around, waiting 
until he got there and then serving him with 
something. That’s not the case at all. 

[11:00] 

The documentation in connection with the 
notice of action all related to the original 
statements that he had made, the original 
publications that he had made. They weren't 
concerned with whether he made them at 
the plant or somewhere else. I just want to 
correct that impression. 


Mr. MacDonald: Could I ask another ques- 
tion, Mr. Chairman? Again on pages 55 and 
56 of the testimony for June 1— 

Mr. Chairman: Today is June 1. It must be 
some other day. 


Mr. MacDonald: I am sorry. It must have 
been May 18. There’s an error further back 
in the transcript for anybody who is reading 
this carefully. Mr. Riddell also testified that 
he talked to workers in the plant on Friday, 
March 17. He indicated he was told by them 
of something that they considered to be un- 
satisfactory about the way in which the 
union got established. He added that this 
was confirmation of what he had learned 
even before the strike began. 

My question to you, Mr. MacLean, is do 
you have any knowledge of Mr. Riddell’s 
ever asking the union for its comments on 
what the non-strikers said in this connection? 


Mr. MacLean: Certainly not, Mr. Mac- 
Donald. The question was never asked any 
members of the union that I am aware of. 
The names of the members of the union who 
are officials were very prominent in the news 
articles. No question was ever asked and no 
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information was ever sought. Certainly if 
Mr. Riddell had directed that inquiry to 
the union, it would have been well received 
and all the information would have been 
given to him, but he did not. 

Mr. MacDonald: Related directly to that 
then, did the company take any objection to 
the union’s evidence of membership pre- 
sented to the hearing for certification before 
the Ontario Labour Relations Board? 


Mr. MacLean: No, Mr. MacDonald. They 
did not. 

Mr. Chairman: Order. I am going to have 
to intervene at that point. I cannot see the 
connection between that question and the 
matter of the member’s privilege. I am going 
to have to rule that that particular question iis 
going to have to be rephrased or ruled out of 
order. If it is ruled out of order, we don’t 
require an answer from the witness. 


Mr. MacLean: It’s really the previous 
question I wanted to elaborate on iif I could. 


Mr. Chairman: Do you choose to rephrase 
the question? 


Mr. MacDonald: Mr. Chairman, I am back 
to the point I made earlier that surely it is 
legitimate for this committee to take into 
consideration the fact that this union was 
legally certified without any challenge by 
the company. Is it within the privileges of 
a member to go out and to challenge a legally 
certified union and to do it with total 
immunity? 

Mr. Chairman: I am simply going to rule 
that that might be quite acceptable for the— 


Mr. MacDonald: I am seeking evidence 
that would lead me to justify that conclusion 
and I submit that conclusion is very relevant 
to our considerations. All I want to do is to 
get on to the record the facts with regard 
to the certification of that union and my 
understanding that the company did not 
challenge the certification of the union. In 
other words, they accepted the legality and 
the non-deceit of all the signing of cards. 


iMr. Chairman: I am going to have to rule. 
I quite appreciate the fact that there are 
other considerations to be had here, but I 
cannot see the relevance of that particular 
question related to the member’s privilege. 
If you can rephrase it to get it into that re- 
gard, that’s fine by me. I appreciate the prob- 
lems that everyone is having with this. I 
don’t deny the validity of your concern, but 
I am asking you to rephrase it. 


Mr. MacDonald: I shall leave that question, 
Mr. Chairman, because with respect I think 
it is very pertinent to our considerations in 
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this committee. We will get back to it in 
argument if we can’t get any further ques- 
tioning here. 


Mr. Chairman: That’s acceptable. 


Mr. MacLean: Mr. Chairman, if I may, the 
evidence given by Mr. Riddell was in part to 
the effect that he was out at the Fleck plant 
gathering information. The point I wanted to 
make was that the information was gathered 
from only one side. If he had come to the 
union and asked the union for information, 
he would have received information from the 
union very readily. The union would have 
said that it had been certified without chal- 
lenge by the Ontario Labour Relations Board 
on evidence of membership which was in 
excess of 80 per cent of the employees in the 
bargaining unit. 

The information would also have demon- 
strated that the company before March 3 had 
been engaged in anti-union conduct in the 
plant with a view to dividing the employees 
and creating conflicts among the employees. I 
don’t want to get into details in the applica- 
tion for consent to prosecute. Information 
would have been supplied about the bad 
wages. 


Mrs. Scrivener: I question the relevance of 
this. 

Mr. Chairman: I am going to intervene at 
this point. I want to say again I appreciate 
the problem that everyone is having, but we 
have to draw a line somewhere. It strikes me 
that they will be arbitrary lines, that’s true, 
and when the committee goes to the stage of 
the proceedings where we debate whether or 
not the member's privileges have been 
breached, we will allow great latitude. I am 
urging you in the course of hearing witnesses 
to attempt to keep both the questions to the 
witness and the response from the witness 
to the point of whether or not the member’s 
privilege has been breached. There are other 


considerations to be sure, but please let us 


try to keep within those confines. 


Mr. MacDonald: Surely when you _per- 
mitted Mr. Riddell to put on the record a 
great deal of information, some of which is 
inaccurate, some of which is incomplete, it is 
not only the right, it is the responsibility, of 
this committee to get further evidence to 
keep that in balance. 


Mr. Chairman: Well, Mr. MacDonald, I 
am going to ask you— 

Mrs. Scrivener: May I speak to that point? 

Mr. Chairman: Excuse me for one moment 
please. I am going to ask you to withdraw 


one portion of your remark. I would remind 
you that we have called members before this 
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committee to give testimony. You may dis- 
agree with their opinions. You may disagree 
with what they say or what they have done. 
I do not think because we have asked them 
to testify under oath that you have the right 
to suggest that someone provided us with 
inaccurate information. I would like you to 
withdraw that particular comment. 


Mr. MacDonald: I don’t see how I can 
withdraw it because what I am trying to do 
now, hopefully with your permission, is to 
get from Mr. McLean evidence which will 
indicate that it is in conflict with what Mr. 
Riddell has put on the record. 


Mr. Bolan: Say so. Don’t say it’s untrue. 
Mr. Chairman: That’s fine. 


Mr. Bolan: You are calling him a liar under 
oath, 

Mr. Chairman: You can certainly suggest 
that information was not as accurate as you 
would care to have it. You can certainly dis- 
agree with the things that were presented. 


Mr. MacDonald: Let’s not get into seman- 
tics. 


Mr. Chairman: All right, that’s fine. 


Mrs. Scrivener: At our last discussion, the 
point was well made that Mr. Riddell was 
trying to give us a description of his conduct 
as a member and that was a great part of the 
point that he was making—his conduct, atti- 
tude and approach as a member and the 
extent to which he felt his conduct had been 
molested or intimidated or his privilege 
breached. Now, I don’t think how he con- 
ducted himself is before us. I don’t think his 
decisions or his investigations as a member 
are an issue before us. I think that what we 
are dealing with is section 38. Where we are 
leading to it is not for us to judge in the 
sense that Mr. MacDonald is raising at this 
time. 

Mr. Chairman: I would have to put it this 
way. In the course of his testimony before 
this committee I allowed Mr. Riddell to state 
as completely as he wanted to whatever he 
thought might constitute a breach of his 
privilege as a member. After all, that is the 
purpose of this committee. There was abso- 
lutely no way that we could shut down, 
thwart, limit, whatever he chose to say. 

‘Now I would disagree with what you have 
just said, The conduct of the member is in 
question. Privilege does not apply universally. 
No one has ever made that argument since 
the 1770s in Britain. So specifically conduct 
does come into question. Specifically, the 
matter of where a member’s privilege applies 
comes into question. That is clear in the 
Legislative Assembly Act, in Erskine May and 


everything you would care to read about 
that. 

Mrs. Scrivener: Sorry, may I interject? 
When I said conduct, I had in mind Mr. 
MacDonald’s most recent remark about 
whether or not Mr. Riddell had spoken to 
management and spoken to ithe unions and 
so forth. 

Mr. Chairman: That aspect of it doesn’t 
fall clearly within the committee’s purview. 
Portions of it may. But if we are confining 
ourselves to the argument about where a 
member said things or how he acted, yes, 
that part of the conduct is clearly within the 
purview of the committee; and I would 
remind you again that that matter that’s 
quoted in section 88 stipulating that you can 
invoke privilege on matters of a civil nature 
clearly is also within the confines of the com- 
mittee’s questioning. I wonder if we could 
now proceed. 

Mr. J. A. Taylor: If I could just comment, 
it may or may not be of help. I am afraid 
that we are confusing opinion evidence and 
argument with fact. When we permit opinion 
evidence to flow freely as it has, there is 
bound to be contradiction when we hear 
from the different witnesses. I would suggest 
that if we could keep as factual as possible, 
it might be helpful and eliminate that type 
of conflict. 

Mr. Chairman: I would agree. 

Mr. MacDonald: That’s fair enough. We 
come back to tthe question I was attempting 
to raise with regard to Mr. Riddell’s conduct 
while he was visiting the plant and the pur- 
pose of his visiting the plant. He said he 
went out to get as much information as he 
could and that he hoped ito render assistance 
in bringing a settlement in the strike. My 
question to Mr. MacLean is: to your knowl- 
edge did he ever communicate that position 
to your clients? 

Mr. MacLean: Certainly not, Mr. Mac- 
Donald. 


Mr. Bolan: On a point of order, if Mr. 
MacDonald is seeking tto obtain that particu- 
lar kind of evidence, then Mr. MacLean, 
unless he was there, is not able to give that 
evidence. It is hearsay evidence; whatever 
information he has is hearsay evidence. If 
Mr. MacDonald is interested in finding out 
just what the member did when he went 
there, he is free to call whatever witnesses 
are available to give that information. But I 
say that it’s wrong for him to ask this witness 
what information he has as to what took place 
there at that time. 

The information you have was from Riddell 
himself. If you want to call somebody else 
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who may contradict what Riddell says, or call 
Riddell back, then call that person, but this 
witness can only give you the information or 
the evidence that somebody else told him or 
what he may have heard. There is no way 
of itesting its reliability or its credibility and 
as such it is not fair. 

Mr. Chairman: Or, of course, he could as 
representative for the United Automobile 
Workers testify as to what role he personally 
played in that. I agree he certainly couldn’t 
give evidence before the committee as to 
what happened with anybody who might 
have worked at the Fleck plant. If the ques- 
tion is was Mr. MacLean personally contacted 
as the legal representative, that certainly is 
in order. 


Mr. MacDonald: Was Mr. MacLean con- 
tacted, or as far as he is aware was any 
member of the union contacted? That’s 
factual information which Mr. Taylor insists 
we should be getting, and I agree with him, 
and I think it’s legitimate. 


Mr. Haggerty: Point of order: I think 
that question is beyond reason. I think Mr. 
Riddell, as any member, has been called into 
an issue or a troubled area in our society. 
The question was raised in the Ontario Legis- 
lature to the Minister of Labour (B. 
Stephenson). That’s where he was seeking 
further assistance in settling the strike issue 
at Fleck. I don’t think the question here— 


Mr. MacDonald: The Minister of Labour 
could give only second-hand information. 


Mr. Haggerty: No. The Minister of Labour 
has knowledgeable persons in that area who 
should have the evidence there. There is no 
doubt they were in closer contact than even 
some of the unions, or even myself or any 
member of the Ontario Legislature. I suggest 
that Mr. Riddell did follow proper procedure 
in raising the matter in the Ontario Legis- 
lature. It relates back to the question I was 
going to ask Mr. MacLean. Is he aware of any 
other MPP’s involvement on the picket line 
at Fleck industries? 

Mr. Chairman: That’s irrelevant. 

Mr. Haggerty: No, it isn’t. 

Mr. Chairman: It is clearly outside the 
bounds, by anybody’s stretch of the imagina- 
tion, of what this committee is about. Mr. 
MacDonald has asked the question of Mr. 
MacLean whether he was personally con- 
tacted in this regard, and Mr. MacLean has 
previously answered, and I would allow him 
to clarify again. 

Mr. MacDonald: If I may clarify my ques- 
tion, was he personally awareP And since he 


is the counsel for these clients and therefore 
thoroughly familiar with all of the informa- 
tion upon which they acted, is he aware of 
any other member of the union who was 
approached by Mr. Riddell to get the union’s 
side of the picture in order to facilitate a 
settlement? 

Mr. MacLean: I am not, Mr. Chairman. 
In fact, there was an attempt made by certain 
members of the union to meet with Mr. 
Riddell. At that time, it was Mr. Seymour 
who was under a prohibition from the Exeter 
area. A telephone call was made to Mr. 
Riddell with a view to seeing if he would 
meet with the people at lunch and he 
wouldn’t— 

Mr. Chairman: I have to stop you there. 
The question was very direct and you did 
answer the question. Do you have further 
questions? 

Mr. MacDonald: Yes, I have. Mr. MacLean, 
in his testimony Mr. Riddell said he was 
asked by reporters to elaborate on the line 
of questioning he had posed in the House. He 
then said that he reiterated what he had 
been told by some workers as to the means 
by which the union was certified. 

[11:15] 

Were you or your clients aware of any 
statements made by Jack Riddell, that his 
views concerning the UAW and the way he 
claims it obtained its bargaining rights, as 
expressed on radio and in the press, were 
elaborations of a line of questioning that he 
had put in the House? 

Mr. MacLean: Certainly not, Mr. Mac- 
Donald. And anything that had been said 
in the House, as I have read Hansard, would 
indicate that the subject was never raised 
in the House concerning the challenge to 
the union’s status as a bargaining agent and 
the way it had obtained its certification. 

I note that Mr. Kerr on March 13 did 
apologize to the House for some statement 
he had made that he thought the union 
represented only half of the workers. The 
statements made by Mr. Riddell were made 
later. We certainly were not aware that the 
statements he made outside were in any 
way an elaboration of any line of questioning 
which had taken place in the House. 

Mr. Chairman: I am becoming most un- 
comfortable with the line of questioning and 
most uncomfortable with the responses that 
are coming. It strikes me you are well into 
argument and well away from fact. Do you 
have any further questions? 

Mr. MacDonald: Yes, I have, Mr. Chair- 
man, but I was puzzled by your comment. 
However, I will move on to another question. 
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Did you or your clients ever consider or 
intend, as a purpose of the notice of intended 
action or application for consent to prosecute, 
to question or challenge anything said or 
brought up by Mr. Riddell before the 
assembly? 


Mr. MacLean: Certainly not, Mr. Mac- 
Donald. 


Mr. MacDonald: Did you or your clients 
ever intend as a purpose of the document to 
inhibit or interfere with Mr. Riddell in the 
performance of his duty as a member of the 
committee on Bill 70, The Occupational] 
Health and Safety Act, or as a member of 
the resources development committee? 


Mr. MacLean: Certainly not. We didn’t 
know he was on those committees. 

Mr. MacDonald: Well, did you or your 
clients by the documents intend to interfere 
with any inquiry which Mr. Riddell might 
make into any of the facts of or concerning 
the strike or its causes or its possible settle- 
ment? 

Mr. MacLean: If that had been his inten- 
tion, surely not. 

Mr. MacDonald: May I just put to you a 
couple of questions that I put to John Mc- 
Namee a few moments ago. On March 16, 
1978, when the initial action was taken, did 
you have any knowledge of the order in 
council 131/75 dated January 15, 1975? 

Mr. MacLean: No, I did not. 


Mr. MacDonald: Did you have any knowl- 
edge at that time that the Speaker treated 
Mr. Riddell’s office as falling under his 
control? 

‘Mr. MacLean: No, I did not. 


Mr. Haggerty: Are you aware of other 
MPPs’ involvement on the picket line at 
Fleck Manufacturing? 

Mr. MacLean: After the situation. I am 
aware from the press that Michael Cassidy 
was at the Fleck plant, I believe assisting 
on the picket line. 

Mr. Haggerty: Was this invited? Was 
there any invitation that you are aware of? 

Mr. MacLean: I am not aware of how he 
got there, sir. 


Mr. Haggerty: Are there any other mem- 
bers of the Ontario Legislature who have 
been involved on the picket line? Other than 
Mr. Cassidy and Mr. Riddell? 

Mr. MacLean: I am personally not aware. 


Mr. Haggerty: Why would Mr. Cassidy 
be there? 


Mr. Chairman: I am going to rule that 
question out of order. It is a little too far 


beyond the pale. Do you have other ques- 
tions, Mr. Haggerty? 

Mr. Haggerty: I think it is a good question. 
The reason I asked this question is that when 
there has been an impasse I have gone to 
strikes in my area to which all elected 
officials, even from city council, as well as 
MPPs have been invited—even the federal 
MPs—to sit down with both management 
and union to try to bring about a peaceful 
settlement. 


Mr. Chairman: That’s all true. Any further 
questions to Mr. MacLean? 


Mr. MacDonald: In the interest of accur- 
acy, because Mr. MacLean may not have 
been aware of it, there were certainly other 
MPPs who were down there at the time 
about 250 women from Toronto went down 
to the strike. I have forgotten the exact date. 


Mr. Chairman: I don’t believe it’s been 
Mr. MacLean’s expertise to keep a head 
count of who was and who wasn’t there. 
[Interruption in recording] 


Mr. Bolan: ... Was it on March 16 or 17? 


Mr. MacLean: I believe it was on or about 
that date, Mr. Bolan, yes. It was left at Mr. 
Riddell’s office. 


Mr. Bolan: Incidentally, has the writ been 
issued yet in the libel and slander action? 


Mr. MacLean: I’m afraid not, Mr. Bolan. 
I want to raise that with the committee to 
ask their advice because we're getting close 
to the termination of the limitation period. 


Mr. Bolan: Is it 90 days? 


Mr. MacLean: It’s three months. I’m glad 
you raised that because—perhaps I’m speak- 
ing now as counsel—we would appreciate the 
advice of the committee on that question 
having regard to the fact that if the action 
is not commenced, and a writ issued, it will 
then be statute barred. That is the difficulty. 

We, of course, have hesitated because this 
committee is undertaking this inquiry and 
we certainly don’t want to show any dis- 
respect to the committee. But we would 
appreciate the advice of the committee if, at 
some time, we could have it. 


Mr. Bolan: I take it then that one of the 
reasons for not issuing the writ is, you are 
concerned that there may be a breach of the 
member’s privileges under section 38 and, 
also, that the matter is before this committee. 


Mr. MacLean: Mr. Bolan, we are of the 
opinion that there would not be a breach 
by the issuance of a writ of summons and 
a commencement of an action. But this mat- 
ter is under investigation by this committee 
and we are concerned with not showing any 
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disrespect to this committee. We would like 
your advice. 


Mr. Bolan: I see. Following the service 
of the— 


Mr. J. A. Taylor: Mr. Chairman, pardon 
me. 


Mr. Bolan: I’m sorry. Go ahead. 


Mr. J. A. Taylor: On that point, I gather 
that what is asked of this committee is 
whether or not the committee would interpret 
the issuance cf the writ as an act of dis- 
courtesy because, surely, Mr. MacLean must 
decide whether or not he has a legal right 
to issue that writ. Is that a fair comment? 


Mr. MacLean: That’s part of it, Mr. Taylor. 
The other part of it is, of course, it’s our 
strong opinion it does not involve a breach 
of privilege. But we’re not making the ulti- 
mate decision. The committee will make the 
recommendation and the House will make a 
decision, ultimately, on the question. 

We think we are on strong ground for our 
opinion but, as I say, it’s not in our power 
to make a decision and that’s why I bring it 
up. It’s also a question of our respect for the 
committee and we don’t want to show any 
disrespect, or discourtesy, as you put it. 


Mr. Chairman: The committee has taken 
notice of that. We would ask our counsel to 
give us some advice in that regard and we'd 
be prepared to inform you. 


Mr. J. A. Taylor: What I was tryine to 
define was whether or not it was a legal 
opinion that was sought of this committee or 
a gesture from the committee indicating that 
it would not interpret the issuance of the writ, 
if there was a legal right to do so, as an act 
of discourtesy. 


Mr. Chairman: Our counsel has indicated 
he will be prepared to advise the committee 
on that matter now. Is it your pleasure to 
hear it? 


Mr. MacDonald: Mr. Chairman, if he wants 
further advice on that may I put a very 
much related question to him which he may 
want to reply to now or later? The labour 
relations board, in fulfillment of its legal 
obligations, has held a preliminary hearing as 
to whether they are going to grant the right 
to prosecute and has brought Mr. Riddell in. 
They will be making a decision at some point 
as to whether or not thev will erent right to 
prosecute. As we all know, because we have 
a copy of it, they have issued a judgement 
indicating, in their view, there is no breach 
of privilege in their action. Therefore, my 
question is, if that is the case there, would it 
not be a comparable kind of situation with 


regard to a suit that is being considered, by 
Mr. MacLean or anybody else, if they feel 
Mr. Riddell has violated a law of the prov- 
ince? 

Mr. Kellock: If I can, I'll answer the first 
question. My answer to the first question may 
lead to a disposition of the second one. 

I cannot see how this committee can be 
put lin the position of advising Mr. MacLean 
or his client because any advice that this 
committee gives is subject to confirmation or 
otherwise by the House. Secondly, the ques- 
tion that Mr. MacLean asks would produce 
an answer that may prejudice part of the 
issues that the committee has to resolve after 
mature consideration. 

I would think that all Mr. MacLean can 
properly be told, and it’s not very helpful, is 
that he will have to proceed as he may be 
advised, and his clients will have to proceed 
as they may be advised. The committee can 
take into account the fact that he did put the 
matter before the committee and asked the 
committee’s guidance but, frankly, I cannot 
see how the committee can give him any 
guidance at this point. 


Mr. Chairman: Mr. Bolan, would you con- 
tinue? 

Mr. MacDonald: Just a minute; we haven't 
dealt with the second point. Should this 
committee take under consideration whether 
or not an action by the Ontario Labour Re- 
lations Board is a breach of the privileges 
of the member? It’s all part of the same 
question. 


Mr. Chairman: Could I set that question 
asideP We will ask counsel about that when 
we get to the point where we debate this 
matter. I would ask Mr. Bolan to proceed 
with his questioning of the witness. 


Mr. Bolan: Thanks. Following service of 
the notice of action on March 16 or 17. vou 
then received a letter from Jack Riddell’s 
solicitor, Mr. Bullbrook, under date of March 
20. Is that correct? 


Mr. MacLean: That’s right, Mr. Bolan, yes. 


Mr. Bolan: In paragraph four of that par- 
ticular letter, if you would refer to it, it 
states: “In my opinion, the notice of action 
that you have served upon my client con- 
travenes section 38 of the Legislative Assem- 
bly Act . . . I would ask that you would 
consider what you are doing in light of 
section 38.” On March 20, or shortly there- 
after, whenever you received that letter, it 
was brought to your attention that Mr. 
Riddell, through his counsel, was alleging that 
the service of this document was a contra- 
vention of section 38. Is that right? 
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Mr. MacLean: Mr. Bolan, I don’t interpret 
it that way— 


Mr. Bolan: I didn’t ask you to interpret it. 
Mr. MacLean: I think you did. 
Mr. Bolan: No, I did not. 


Mr. MacLean: You just put the question 
to me— 

Mr. Bolan: Mr. Chairman, if I may: The 
question which I asked Mr. MacLean was a 
very plain and a very simple question, and 
it was this: that he was advised by Mr. 
Bullbrook that Mr. Bullbrook’s opinion was 
that this was a contravention of section 38. 
That’s all I asked. And that’s a yes or no 
answer. 


Mr. MacLean: Mr. Bolan, you used the 
word “service” of the document— 


Mr. Bolan: Okay, the commencement— 


Mr. MacLean: —and that’s where I part 
company with that statement, because he 
doesn’t say “service”; there’s no objection 
made in paragraph four, as I read it, as to 
the service, as to where it was served, if 
you want to put it that way. 


Mr. Bolan: I’m not saying that either. 
All I’m saying is that in paragraph four of 
his letter to you, as early as March 20, 
following service of the notice of action, he 
raises the whole question of the member’s 
privilege being breached. Isn’t that right? 


Mr. MacLean: With respect, Mr. Bolan, 
paragraph four sets forth a statement that 
may be open to several interpretations. In 
a general way, he does raise the allegation 
that there has been a contravention of 
section 38, yes. 


Mr. Bolan: Okay, fine. So you were aware 
at that time, following receipt of this letter, 
that this was one of the defences, or that this 
was one of the allegations of the member, 
through his solicitor. Isn’t that right? 


Mr. MacLean: The letter speaks for itself, 
Mr. Bolan. I would have to agree with you 
on that. 


Mr. Bolan: Okay, fine. Following this, in 
spite of the fact that you were informed at 
that time that the member was claiming that 
his privilege was breached, you or somebody 
from your office proceeded with three other 
processes of service on Riddell, namely, the 
notice of application to seek the consent of 
the Ontario Labour Relation Board to 
prosecute him; that was one process, follow- 
ing that letter to you of March 20— 


Mr. MacLean: No, that was already before 
the board, Mr. Bolan. 


Mr. Bolan: Okay. When was he served— 


Mr. MacLean: The application for consent 
to prosecute was before the board. 

Mr. Bolan: When was he served with that 
process? 

[11:30] 

Mr. MacLean: I believe that the letter 
from the board was dated March 20—that 
would have been when the notice was sent 
out, Mr. Bolan. When it was received, I 
can’t say. It would have been some time 
after that, depending on the post office. 


Mr. Bolan: Mr. Chairman, do we have 
the document which sets out the date when 
the application to prosecute was made? May 
we have that information, please? 


Mr. MacDonald: Would it be March 20? 
Addressed to Jack Riddell? 


Mr. Kellock: I think there is in the docu- 
mentation a notice of application or declara- 
tion for consent to institute prosecution from 
Mr. Ainsley. It is dated March 20, but it 
recites: ““Take notice that the applicant on 
March 17 made to the Ontario Labour Re- 
lations Board’—all right? 


Mr. Bolan: Okay. So that process then in 
all likelihood took place before you re- 
ceived the letter from Mr. Bullbrook under 
date of March 20? Right? 


Mr. MacLean: Right, Mr. Bolan. 


Mr. Bolan: In any event, following this 
letter from Mr. Bullbrook to you under date 
of March 20, there were two other processes 
which took effect on Mr. Riddell. One of 
them is a letter to him under date of March 
30. This is from your office and in paragraph 
one of this letter, at the bottom of paragraph 
one: “and is intended to be supplementary 
to a notice of action in this matter.” This 
would have been sent out after you received 
the letter from Mr. Bullbrook of March 20. 


Mr. MacLean: That’s right, Mr. Bolan. 


Mr. Bolan: And then also on March 31, 
your office caused to be served on Mr. 
Riddell again a supplementary notice of 
action. Is that right? I think that’s the date 
of the supplementary notice of action. 


Mr. MacLean: The supplementary notice of 
action is dated March 31. 


Mr. Bolan: Right. 


Mr. MacLean: Those documents, however, 
I want to make it clear, emanated out of ithe 
first one. They were part and parcel of the 
first notice and they were completing and 
supplementing the first notice. 

Mr. Bolan: I realize that, but the fact 
remains that the process of those documents 
both took place after you were aware that 
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the defence, rightly or wrongly, tthat the mem- 
ber’s privileges were being breached was 
raised in a letter to you of March 20 from 
Mr. Bullbrook. Is that right? 


Mr. MacLean: That’s right, Mr. Bolan. 


Mr. Bolan: Okay. You mentioned at the 
beginning of your testimony this morning 
that when it came ito your attention that the 
member had been making these statements— 
and I think these were your words—you 
were concerned about his behaviour. Is that 
right? 

Mr. MacLean: Very concerned about the 
effect of his behaviour, Mr. Bolan, and the 
effect on what was already a very difficult 
situation. It was really a matter of extreme 
emergency at that time. 

Mr. Bolan: In other words, you felt at that 
time that it was incumbent upon you as 
counsel for UAW to take whatever action 
was necessary to— 

Mr. MacLean: Preserve the rights of a 
client. 

Mr. Bolan: No, just a minute now. Would 
you please listen? To prevent him from 
making further statements. Is that not right? 

Mr. MacLean: Further statements in that 
regard, yes. 

Mr. Bolan: Yes. 


Mr. MacLean: We were concerned about 
his union-busting statements, Mr. Bolan. That 
was what we wanted ‘to stop. 


Mr. Bolan: Regardless of whether they 
were union-busting statements or not— 


Mr. MacLean: They were. 


Mr. Bolan: —you were concerned about 
his behaviour and you were prepared to go 
to any extent at that time to shut him up. 
Isn’t that right? 


Mr. MacLean: That is not right, Mr. Bolan. 
We were not prepared to go to any extent. 
We were prepared to go to the extent to 
which we did. We were prepared— 


Mr. Bolan: Even if it meant— 


Mr. MacLean: —to follow the rule of law, 
if you want to put it that way, and this is 
what we did. 


Mr. Bolan: Even if it meant shutting him 
out from dealing with constituents in that 
area who may have been affected by that 
strike? Isn’t that right? 


Mr. Maclean: No, Mr. Bolan, we were 
concerned about his union-busting statements. 
He can make all kinds of other statements 
that he wants to make. We were concerned 
about stopping the union-busting statements 


because it was having a terrible effect on the 
situation, 

Mr. Bolan: You heard him in his testimony 
two weeks ago say that as a result of this 
action, or actions, or harassments which were 
commenced against him he was unable to 
effectively deal with constituency matters 
which had arisen as a result of that strike. 
And that he testified the notice of action and 
the application to prosecute amounted to 
harassment of him and that he could not 
effectively deal with constituents who were 
affected by the strike. 

Mr. MacDonald: A point of order: That 
surely is putting back on the record a judge- 
ment of Mr. Riddell which we deem tto be 
irrelevant at this point in seeking facts. 

Mr. Chairman: The question was rather 
long. I believe in your trade, Mr. Bolan, 
that’s what’s known as leading the witness. 

Mr. Bolan: He’s fair game. 

Mr. MacLean: He’s cross-examining me. 
Before, he was examining his own witness. 
Now he’s cross-examining me. 

Mr. Bolan: Absolutely. What’s wrong with 
that? 

Mr. Chairman: I don’t think there’s any 
doubt that Mr. ‘MacLean or representatives 
from his legal firm were here when Mr. 
Riddell gave his testimony. I’m not sure it’s 
relevant to this committee’s purposes to have 
him acknowledge that he was here. He was. 
He heard Mr. Riddell state his case. That 
strikes me as being sufficient. ‘We're sup- 
posedly questioning witnesses for facts and 
not for opinions. 

Mr. MacDonald: To complete the record, 
not only were they here but Mr. MacLean 
protested what he felt was the placing on 
the record of judgements with regard to the 
merits of the situation out there, which we're 
trying now to get the basic information for a 
balanced assessment. 

Mr. Chairman: The chair ruled at that 
time, and did again today and will in the 
future, that a member who raises before the 
House that his privilege has been ‘breached 
certainly must have the opportunity to state 
what he thinks constitutes a breach of his 
privilege. It’s the job of the committee then 
to assess whether or not in our judgement 
that actually does constitute a breach. We're 
not denying the member the opportunity to 
state his point. But could we now proceed to 
ask this witness some questions about some 
facts instead of opinions? 

Mr. Bolan: I know. I was asking that all 
along. However, we'll proceed to something 
else. 
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Mr. MacLean: I’m prepared to answer any 
factual questions, Mr. Bolan. 


Mr. Bolan: I’m sure you are, Mr. Mac- 
Lean. You've been very honest and forthright, 
and without any hesitancy whatsoever in your 
answers. 


Mr. MacLean: Thank you, Mr. Bolan. 


Mr. Bolan: You're quite welcome, sir. 

Let’s deal now with the question of other 
parties to this action, particularly to the libel 
and slander action. You’ve indicated to Mrs. 
Scrivener today, and I believe you indicated 
to me previously, that you did not feel there 
was anything as far as commencing a libel 
and slander action goes against the media 
which carried the remarks of Mr. Riddell. 
Is that right? 


Mr. MacLean: Mr. Riddell, as Ive said, 
was in the eyes of my clients the perpetrator 
of the defamatory statements and he was the 
one was making statements which were being 
interpreted as interfering with union repre- 
sentations. He was the one, therefore, that 
my clients were interested in dealing with. 


Mr. Bolan: Okay. Did you advise your 
clients that they ought to consider including 
as party defendants the media which carried 
these alleged libellous and slanderous remarks? 


Mr. MacLean: I cannot answer that ques- 
tion with any degree of absolute certainty. It 
may have come up. Im not aware that it 
did; but it may have come up. Certainly, 
there was no intention to make a discrim- 
inatory selection of Mr. Riddell. The selection 
was because of what I’ve already said. 


Mr. Bolan: I see. As a solicitor, you're 
presumably aware of the fact that the carrier 
of a remark which is libellous or slanderous 
can also be found responsible for it as well 
as the person who makes the remark? You 
are aware of that principle of law? 


‘Mr. MacLean: There is in the law of 
defamation. Certainly it would appear that 
it would have been open to bring an action 
against the press; I am not sure. There may 
be questions of some sort of qualified privil- 
ege on the part of the press. I made no 
judgement on that, Mr. Bolan. We weren’t 
interested. We were interested in getting at 
the perpetrator of the defamatory remarks 
and at the person who was involved in what 
my clients consider to be unfair labour 
practices. 


Mr. Bolan: You were interested in muzzl- 
ing Riddell. Isn’t that a fair way of putting 
it? 

Mr. MacLean: I don’t like that language, 
Mr. Bolan. 


Mr. Chairman: That question is out of 
order. If you have got further questions, let’s 
hear them. 

Mr. Bolan: In any event, I think it’s fair 
to assume that you gave no consideration 
whatever to commencing a libel and slander 
action against any other parties who may 
have been responsible for it. 

Mr. MacLean: Mr. Bolan, I said I cannot 
recall whether the topic came up or not. We 
finalized on Mr. Riddell. 


Mr. Chairman: I remind the committee 
you have called another witness for this 
morning and it’s almost noon, and I am not 
trying to muzzle the members. 


Mr. Bolan: I am quite certain of that, 
Mr. Chairman. I have no further questions. 


Mr. Chairman: The other witness who was 
called this morning was Mr. Bullbrook, who 
has now arrived, courtesy of “Great Shakes” 
airline, I hope in good health this morning. 

James E. Bullbrook, sworn. 


Mr. Bolan: I have some questions of Mr. 
Bullbrook. Before asking any questions, do 
you wish to make a statement with respect 
to this matter? 


Mr. Bulibrook: The reason I wanted to 
give evidence, Mr. Chairman, madam and 
gentlemen, is that I wanted to advise the 
committee of the necessary undertakings that 
I had on behalf of my client as a result of 
the institution of the proceedings, because 
in law I am his surrogate so that everything 
I did he iin effect had to do and that goes to 
the question of whether there was a moles- 
tation of his privilege in the actions that I, 
as his solicitor, had to undertake. So I want to 
litanize for you, if I may, what I have had 
to do and give you purely the facts. 

After the receipt of the notice of intended 
action from Messrs. MacLean and Chercover 
from their student-at-law on behalf of all the 
United Auto Workers in Canada—a class 
action on behalf of them, a class action on 
behalf of the members of the local and on 
behalf of four named _ plaintiffs—after re- 
ceiving the information that Messrs. MacLean 
and Chercover through their student-at-law 
had served Mr. Riddell, I met with Mr. 
Riddell and I wrote the initial letter on March 
20. I directed a copy of that letter to Mr. 
Riddell. 

I subsequently received information from 
Mr. Riddell on March 22 that he had received 
a notice of application for consent. That was 
mailed to me but not received, because of 
the mails, for over a week. I subsequently 
was able to secure a copy of the notice of 
application for consent to institute prosecu- 
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tions, and I prepared a formal reply to such 
and sent it through to the Ontario Labour 
Relations Board. . 
[11:45] 

I had additional correspondence with Mr. 
Riddell which I don’t intend to elaborate 
upon. I regard it as privileged information 
in connection with my opinions as to sections 
37, 38 and a myriad of cases, including the 
Roman case, relating to the privileges of 
members and the distinction of the privileges 
of members of the House of Parliament in the 
United Kingdom, the House of Commons in 
Canada and the privileges of members of the 
Legislative Assembly as enunciated under 
the Legislative Assembly Act. 

I subsequently met with Mr. Riddell on 
March 81 at my office and had him inscribe 
the reply to the notice of action. I had sub- 
sequent correspondence on March 27, March 
28, March 29, March 29, March 30, March 
30, March 30, March 30, March 31, March 31. 
I reiterate the times, madam and gentlemen, 
because each was a separate letter on those 
dates. 

I received communication from the Ontario 
Labour Relations Board on April 4. I received 
a supplementary notice of action from Messrs. 
MacLean and Chercover and replied to them. 
I want to make it clear to you that throughout 
that time I was corresponding with their 
student-at-law on behalf of the United Auto 
Workers in Canada, all members, against a 
member of Parliament. 

I brought to his attention that I was taking 
some issue with the continued service upon my 
client of documents, after I had gone on re- 
cord with them by correspondence as re- 
presenting my client. You have before you a 
copy of a letter from Mr. McNamee serving 
upon me the supplementary notice of action 
relative to the London Free Press article and 
saying therein that he regretted having to 
serve my client rather than me but the law 
was the law, and at the same time serving me 
with the notice of supplementary action. You 
have a copy of my reply saying that I am 
sure that he was right in one respect because 
he did both things. He said he couldn’t serve 
me, he had to serve my client, but on the 
same day, Mr. Chairman, he served me. 

Subsequently the dealings between Mac- 
Lean and Chercover and my firm have been 
such. They have been not to my client; they 
have been to me: on April 10, April 10 two 
letters to MacLean and Chercover, April 11, 
April 12, April 12, April 12, April 12, April 
13, April 17, April 20, April 20, April 20, 
April 21, April 24, April 24, April 25, April 
28, April 28 and May 4. And that agenda had 
been brought up to date to that time. 


P-81 


Subsequently my dealings have been prim- 
arily on my client’s behalf, attendances with 
him which have now numbered three at my 
office and eight in Toronto; attendances with 
counsel in Toronto whom I have retained to 
deal with the libel and slander action if it is 
carried forward, and my significant attend- 
ances with respect to the Ontario Labour 
Relations Board consent to prosecute. Those 
have been the times that I have spent on 
behalf of Mr. Riddell, my docket shows as of 
today 87 hours of time that has been con- 
ferred to that file. 

It is not my purpose to tell you that in the 
monetary sense to which my client has been 
obliged, but from the point of view of point- 
ing out what these two processes have cost 
him in time directly as substantiated by his 
evidence, and through myself as his necessary 
surrogate in attempting to protect hiis interest. 

One other comment I would like to make 
has nothing to do with a judgement or the 
substance of the actions. What Mr. Riddell 
did he did. Only he knows what he intended. 
I don’t know what he intended. It will be for 
your committee and the Legislative Assem- 
bly as a whole to decide. I want to say to 
you that my opinion that I have given to 
him stands on that. I totally agree with your 
counsel in his opinion to you that you can’t 
give an opinion to the United Auto Workers 
as to whether they should serve a writ or 
not. That’s up to them and their lawyer to 
make that decision. 

It was very generous and quite proper 
of Mr. MacLean to bring to your attention 
that it was no discourtesy. But litigation is 
not meant as a discourtesy but as a rectifica- 
tion of rights and rights are really why I 
am here and involved in this case, because the 
assertion of privilege is not asserted as a 
main defence to the matters that my client 
is involved in. I want to make that amply 
clear. My client’s instructions to me are to 
assert the question of privilege before the 
House and before the necessary— 


Mr. MacDonald: Point of order, Mr. Chair- 
man. Surely this is part of the argument 
which we are scheduled to hear at some 
point. 


Mr. Bullbrook: If you would bear with 
me, Mr. MacDonald, I would appreciate it 
very much. What I want to do is this; I 
am trying to lay the groundwork for some- 
thing because I think it is important for you 
to know the motivation in the claiming of 
the privilege in this case, because it has been 
claimed. Mr. Bolan, for example— 


Mr. Chairman: I am going to intervene 
there. We have decided as a committee that 
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both counsels will have the opportunity to 
make a full and complete statement to the 
committee and I would ask you to preserve 
any opinions you might have till that time. 
Mr. Bolan, do you have further questions? 

Mr. Bullbrook: Mr. Chairman, I am not 
finished; I want to state some facts. 


Mr. Chairman: I am quite prepared to 
hear you state facts. I am not prepared to 
listen to opinions. 


Mr. Bullbrook: I most respectfully suggest 
this to you. Mr. MacLean’s parting comment 
to this committee was that Mr. Riddell’s 
action was adverse to the collective bargain- 
ing process. Now, if that isn’t an opinion, 
when you know that the OPP and the Fleck 
strikers had confronted themselves physically 
while he was on vacation, before he even 
came back. 

So that’s a question of judgement. I don’t 
want to get into judgements. What I want to 
say are these facts. I have advised my client 
on the basis of the facts that there is no possi- 
bility under law of his being successfully 
prosecuted before the Ontario Labour Re- 
lations Board—successfully prosecuted, be- 
cause they must prove he was acting on 
behalf of Fleck Manufacturing. 


Mr. Chairman: I beg to differ. 


Mr. Bullbrook: So that we claim the 
privilege there. 

Mr. Chairman: I would rule at this point 
in time that you are now not stating facts. 
You are stating opinions, and that is going 
to have to stop. Do you have further ques- 
tions, Mr Bolan? 


Mr. Bullbrook: I want to state another 
fact. I have in my file— 


Mr. Chairman: I am giving the floor to 
Mr. Bolan to ask a question. 


Mr. Bolan: What I have to say before I 
ask a question is this, surely this man is 
counsel for Jack Riddell. I have asked him 
to make a statement based on certain facts as 
they relate to the question of privilege. One 
of the facts which he is attempting to explain 
to this committee is the reason why Riddell 
is claiming privilege. That is a question of 
fact as related by Riddell to his counsel. 


Mrs. Scrivener: I find that relevant, inas- 
much as I pursued that kind of questioning 
and even led Mr. Riddell to make some 
comment about what he viewed as_ his 
privilege. 

Mr. Chairman: Let me make this distinc- 
tion. This witness has been asked to state 
facts before the committee. I am prepared 
to listen to him state facts. Assessment of 


LEGISLATURE OF ONTARIO 


someone’s intentions, opinions of what hap- 
pened previously, what might happen in the 
future, I would prefer to leave to the de- 
liberations of this committee at the point in 
time when we deal with the matter of 
privileges. 

We are not going to get through this thing 
this morning at all unless we collectively 
restrict ourselves to asking questions that 
attempt to elicit facts. Now, Mr. Bullbrook 
has given us a long list of facts which are 
there for the committee’s consideration and 
I would like us to proceed in that manner. 
At a subsequent hearing we will provide 
both counsels with full opportunity to state 
their opinions to the committee. And please 
let us make that division and use them in 
that way. 


Mr. Bullbrook: I very much appreciate the 
difficulty that you have endured during these 
rather tortuous and difficult hearings, especi- 
ally because of the mechanics of same. I 
apologize to you if I get involved with 
opinion. It is difficult for me not to do so in 
pure angelic reciprocity because I have heard 
opinions for the last three hearings before 
this committee. 

I want to say one other thing as to facts. 
I have in my file and I am not prepared to 
disclose the names, 13 signed statements from 
members— 


Mr. MacLean: Mr. Chairman, I take 
serious exception as counsel for the respond- 
ent. 


Mr. Chairman: I am allowing you to state 
your facts. State your facts. 


Mr. Bullbrook: The question was asked by 
Mr. MacDonald of Mr. MacLean, ““Were 
any union people asked about this?” That 
was a direct question. Mr. MacLean’s answer 
was, “Not to my knowledge.” I am going 
to give you some facts. 


Mr. Chairman: I am asking you to do that 
without the opinion, State the facts. 


Mr. Bolan: Mr. Chairman, with the great- 
est of respect, it would be my submission 
that this witness is entitled to give you cer- 
tain facts to rebut facts which were made 
available to this committee by Mr. MacLean 
following a question by Mr. MacDonald. 

We are not asking for the names of these 
people or anything like that, but if these 
are facts which he has available to put Mr. 
MacDonald’s question and Mr. MacLean’s 
answer in proper balance, then surely if this 
witness has facts to relate to this committee 
relating to that question, then it is obligatory 
for him to give that. 
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Mr. Chairman: I would point out the only 
thing that is stopping him from reading that 
fact into the record is your interjection. 

Mr. MacDonald: Mr. Chairman, on tthe 
point of order that was raised by Mr. Bolan, 
the witness may be going to give facts, but 
I suggest to you the facts are irrelevant be- 
cause tthe facts are tantamount to appealing 
the decision of the Ontario Labour Relations 
Board which legally certified the union. 

Mr. Bullbrook: It has nothing to do with 
the Ontario Labour Relations Board. 

Mr. Chairman: The chair has ruled that 
the question is in order. We would now like 
to hear the answer. 

Mr. Bullbrook: I have duly signed state- 
ments in my file from employees of the Fleck 
Manufacturing Company. The majority of 
statements from those people who have signed 
application cards for the union support the 
allegations made by Mr. Riddell and on which 
statements verbally given Mr. Riddell made 
his original comments. The reason I bring 
that to your attention is again the question 
of why we are claiming privilege. It is not 
to be afraid to defend the libel action be- 
cause we have a defence of truth and justifi- 
cation, thank you. 

Mr. MacDonald: Mr. Chairman, on a point 
of order, what the witness is doing is chal- 
lenging the decision of the Ontario Labour 
Relations Board. 


Mr. Bullbrook: It is a libel and slander 
action. It has nothing to do with the labour 
relations board. 


Mr. Chairman: Any further questions from 
Mr. Bolan? 

Mr. Bolan: No, I have no further questions. 

Mr. MacDonald: In your listing of what 
you did, Mr. Bullbrook, you perhaps have 
answered some of the questions that I want 
to put to you, but I want to get them neatly 
and tidily on to the record. 

Did you on your own or on behalf of your 
client ever extend an apology or make a re- 
traction to ithe UAW or its counsel in respect 
to any of the statements made in the tran- 
script of the tape of the CBC on Wednesday, 
March 15, 1978, or in respect of other state- 
ments complained of in the notice of action 
and supplementary notice? 


Mr. Bullbrook: I would submit to you that 
is entirely irrelevant to the proceedings of 
this House, but I am going to say to you 
that I will answer the question, provided I 
am entitled to elaborate upon my answer. The 
answer is that I don’t know whether Mr. 
Riddell has. I have advised him not to do 
so because, in my opinion, the comments that 
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were made were justified under the laws of 
libel and slander. 

Mr. ‘MacDonald: I have a second question. 
Apart from what is contained in your letter 
of March 20, 1978 addressed to MacLean 
and Chercover, did you receive any instruc- 
tions from Jack Riddell to accept the service 
of any document on his behalf at your office? 

Mr. Bullbrook: My retainer from Jack 
Riddell is to the effect to defend to the best 
of my ability any actions taken against him 
and also to ttake whatever action is necessary 
concurrent therewith. The service of docu- 
ments, in my respectful opinion, is inherent 
in my retainer. I would suggest any solicitor 
worth his salt would know that. 

Mr. MacDonald: Did you ever advise Mac- 
Lean and Chercover you would accept docu- 
ments for service on behalf of your client 
Jack Riddell? 

Mr. Bullbrook: I did not. If I may be per- 
mitted to amplify, in my respectful opinion, 
on the basis of the answer I just gave you, 
such would have been an absolute redun- 
dancy. If someone writes me a letter saying, 
“T act on behalf of Donald MacDonald,” then 
I presume that I can deal with them on 
behalf of Donald MacDonald thereafter. 
[12:00] 

Mr. MacDonald: On what date were you 
retained by Mr. Riddell to act on his behalf 
in connection with the application for con- 
sent to prosecute and the notice of intended 
action under the Libel and Slander Act? 


Mr. Bullbrook: In writing? 


Mr. MacDonald: On what date verbally 
and then in writing. 


Mr. Bullbrook: He phoned me on March 
17, I believe it was. My first dealings on his 
behalf were on March 20. 

Mr. MacDonald: Did you receive copies 
of all the documents with respect to the 
application for consent to prosecute from 
the registrar of the Ontario Labour Relations 
Board? 


Mr. Bullbrook: Not to my knowledge. I 
didn’t receive the first one, as my evidence 
has given. In fairness to the labour relations 
board, until I gave them the reply, they 
wouldn’t know I was acting for him. 

I have advised Mr. Riddell, that the action 
of Mr. Aynsley in sending materia] to him, 
prior to my filing the reply, was quite under- 
standable because of the fact that Mr. Ayns- 
ley wouldn’t know where else to send it. 


Mr. MacDonald: When did you advise the 
labour relations board? 
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Mr. Bullbrook: On March 30. We had a 
time problem there in that Mr. Riddell had 
sent through the mail to me the notice of 
application for consent to prosecute. That was 
in the mail, believe it or not, for eight days. 
I had to get one myself. I got one through 
an agent in Toronto going down and getting 
me one—do you follow me?—and sending it 
up by courier to me. 


Mr. MacDonald: I have had the same 


experience. 


Mr. Bullbrook: The time was getting such 
that I had to get it in. If I may, I think 
it is very important, and I hope your counsel 
would agree, that with respect to all the 
material that was sent to Mr. Riddell by the 
labour relations board prior to, say, March 
30, I am sure Mr. Aynsley never heard of 
Mr. Bullbrook. If I may also say—and I 
didn’t elaborate on this but I would like to 
have the opportunity—I didn’t in my litany 
or my catalogue here, tell you the absolute 
plethora of phone calls and telegrams that 
I have had together with Mr. Riddell. 

I take it it is their standard fare, but every 
time the labour relations board sends a tele- 
gram, they send it to Mr. Riddell and they 
send it to me and then they send a letter in 
connection with it. I was also phoned at 
7:45 on the morning of Saturday, April 4, 
I think it was, to ask whether I would con- 
sent to a delay. I was told they were going to 
phone me at the opening of the Tiger base- 
ball season, the afternoon before, on Friday. 
I am very pleased they hadn't. 


Mr. MacDonald: How often did you take 
instructions from your client Jack Riddell in 
order to prepare the reply which you sent 
to the Ontario Labour Relations Board dated 
March 31? 

Mr. Bullbrook: I attended with him at my 
office once and made phone calls. I must say 
I don’t have a copy of these but I would 
think I spoke to him on two or three 
occasion. That is for the reply to the Ontario 
Labour Relations Board? 


Mr. MacDonald: Right. 


Mr. Bullbrook: I think I would have dis- 
cussed the matter with him on two or three 
occasions. If I may be permitted to elaborate, 
the document is 27 or 28 paragraphs long. 
Only paragraph 26 related directly to Mr. 
Riddell. It wasn’t an onerous task in assess- 
ing the proper reply to paragraph 26, a copy 
of which you have. 

Mr. MacDonald: What documents did you 
receive from the Ontario Labour Relations 
Board after you advised the board you were 
acting on behalf of Mr. Riddell and on what 


documents was it necessary for you to obtain 
instructions? 


Mr. Bullbrook: I wanted to try to avoid 
actually going through my file. May I try to 
do it by memory? I would have received the 
original notice of application to consent 
through Mr. Riddell. I then would have 
prepared a reply and sent it through. I would 
have received an acknowledgement of the 
receipt of the reply. I received a copy of 
the reply of the solicitors for Fleck Manu- 
facturing. I received a copy of the reply for 
the Ontario Provincial Police. I then received 
a notice of a hearing. I arranged concur- 
rently with Mr. Riddell to meet with him prior 
to that to decide the question of whether 
he would appear. 

One of the problems that I had involved 
in this was the fact that sometimes the 
actual appearance of the body or the person 
negates any privilege they might want to 
claim. There are certain cases in that respect. 
I am sorry to digress, but that was important 
in assessing Mr. Riddell’s case as to whether 
he would attend before the labour relations 
board. 

There was the phone call I mentioned 
asking for a postponement because the parties 
purportedly were coming closer together. 
Mr. Riddell also has given evidence that he 
got the same phone call. We agreed to that 
in writing. Then there was a new date estab- 
lished. We heard of that and I attended. 
Mr. MacLean and I argued for a considerable 
length of time before the board. Then I 
have subsequently received notices that that 
particular proceedings, because of circum- 
stances of the board and others, has been 
constantly adjourned for fairly lengthy periods 
of time and taken up again. I think it’s 
been going on now probably five or six 
weeks, but I don’t know. 

As those things go on, I secure notices of 
that since I’m formalized with the board, 
although I don’t attend before them primarily 
because of the cost factor. I have someone 
in my stead. 


Mr. MacDonald: Was it necessary for you 
to obtain instructions from Mr. Riddell con- 
cerning the replies submitted by the other 
respondents, namely, Fleck Manufacturing 
Company, Bill McIntyre, Bill Freeth, Grant 
Turner and Ray Glover? 

Mr. Bullbrook: Absolutely not. He might 
have, but I don’t think Mr. Riddell has ever 
seen those replies. I don’t know whether they 
were sent to him or not. I must say I don’t 
know. They were sent to me. I don’t think 
he’s ever seen them. 
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Mr. MacDonald: Did your client ever claim 
he’d been misquoted with respect to the 
CBC interview conducted on Wednesday, 
March 15 or in the statements published in 
the press and referred to in the notice and 
supplementary notice of intended action? 


Mr. Bullbrook: I have no personal knowl- 
edge of that. 


Mr. MacDonald: Did you as counsel for 
Jack Riddell receive a letter from MacLean 
and Chercover, dated April 6, 1978, and ad- 
dressed to the Ontario Labour Relations 
Board, setting forth additional facts with 
respect to the allegations made against Jack 
Riddell? 

Mr. Bullbrook: Yes, I’m sorry, sir. You do 
jog my mind. I requested particulars. The 
allegation that he was acting on behalf of 
the company was substantiated totally, in my 
opinion, by a conversation which purportedly 
took place between Mr. Riddell and one Grant 
Turner, the vice president. I took the position 
that that couldn’t possibly constitute acting 
on behalf of the company. They then gave 
me particulars which, if I may be permitted 
to say, I don’t think substantiate it either. It 
was just discussion. It was a reiteration of the 
comments that he has made, that they have 
translated his comments of “union busting,” 
I think it is, into him acting on behalf of the 
company. 

Mr. MacDonald: Did you submit a reply 
concerning the contents of that letter to the 
Ontario Labour Relations Board? 


Mr. Bullbrook: I had no obligation to do 
so. They must give particulars, I don’t reply 
to the particulars. The rules of procedure 
don’t oblige me to reply to particulars. I make 
a demand for particulars. I’m sorry, it’s not a 
demand but a request for particulars. 


Mr. MacDonald: My final question is do 
you argue that the statements alleged to have 
been made by Jack Riddell in the letter of 
April 6 were made by Mr. Riddell as an 
extension of his parliamentary privilege? 


Mr. Bullbrook: I’m not prepared to answer 
that question. That will be argued before the 
appropriate tribunals. I haven’t asserted it, 
nor is it within your terms of reference. That 
would come within section 37 of the act. 
You're not dealing with section 37. If you 
want to, there is extreme body of law on the 
question of the extension of the internal 
privileges within the chamber. That relates 
to your section 37. There is the Roman case, 
for example, where Trudeau and Greene were 
‘found to be not subject to a libel action. It 
wasn't a libel action; it was an action for 
‘negligence. They were found in that case, in 


effect, to be involved in an extension of the 
privilege that Mr. MacDonald has con- 
templated under section 37. 

Some day before a tribunal, that is, before 
the Supreme Court, I might well argue the 
extension of section 37, but I’m not arguing 
it here. 

Mr. MacDonald: You indicated earlier you 
intended to do that. Is that still your inten- 
tion? 

Mr. Bullbrook: To argue that? 

Mr. MacDonald: Yes. 

Mr. Bullbrook: It’s not only my intention, 
it’s my absolute unequivocal obligation as a 
lawyer to put forward on my client’s behalf 
all defences under fact and law. 

Mr. MacDonald: Are you aware of the 
fact that the Ontario Labour Relations Board 
has provided a written judgement to the effect 
that there is no violation of privilege in their 
action? 

Mr. Bullbrook: I certainly am. If I might 
comment on that, since you’ve asked the 
question, I’ve had the opportunity of reading 
it, 

Mr. MacDonald: I only asked whether 
you were aware of it. I’m not soliciting your 
comment on that. 

Mr. Chairman: The answer is yes. Are 
there further questions from the committee? 

Mr. Bullbrook: You don’t want me to com- 
ment on that? 

Mr. MacDonald: I’m not asking you to 
comment on the contents. I just wanted you 
to be aware. 

Mr. Bullbrook: It’s a strange circumstance 
that you permit the question and you don’t 
permit an elaboration. 

Mr. MacDonald: My question was: Are 
you aware of the judgement of the Labour 
Relations Board stating that in its view there 
is no violation of privilege? 

Mr. Bullbrook: I would be a desultory 
counsel if I hadn’t read that decision already, 
I would suggest. 

Mr. MacDonald: That’s the answer and 
that’s my last question. 

Mr. Chairman: Counsel has several ques- 
tions, 

Mr. Kellock: Mr. Bullbrook, my record 
doesn’t have the reply filed with the labour 
board on behalf of Mr. Riddell. We seem 
to have everybody else’s reply, but we don’t 
have Mr. Riddell’s reply, and to complete 
the record, could we have copies? 

Mr. Bullbrook: I'll see that you have that. 
Do you have a copy of the particulars given 
as a result of my reply? 
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Mr. Kellock: No. 


Mr. Bullbrook: Ill see that you get that 
also. 


Mr. Kellock: My other question is not so 
much to do with your evidence, but just to 
help me in helping the committee when we 
come to the argument or the submission. It 
was my understanding that you took the 
position that section 37 might have some- 
thing to do with the committee’s inquiry, 
and I suggest to you that that is arguable. 
The Roman case is arguable, and if you're 
stating flatly that you're not going to make 
that submission that can cut my work by a 


third. 


Mr. Bullbrook: I’m sorry, I misread the 
terms of reference. I wasn’t at all happy 
with your terms of reference. I would very 
much like to have argued the extension of 
the Roman case and section 37, the pos- 
sibility of the question of jurisdiction where 
the actual comments were made. But I 
thought your terms of reference related only 
to section 38. 


Mr. Kellock: There has to be some sub- 
mission as to what the terms of reference 
mean, because one way the terms of refer- 
ence can be read is that the order has 
prejudged whether or not there has been 
a breach of section 38. I don’t think anyone 
would take that position. That being the 
case, the key words may be “the service.” 
That leads us into what was served, and 
not whether either proceeding is well 
founded, but what is the nature of those 
proceedings and is there any immunity from 
that process. 


Mr. Bullbrook: I want to be frank with 
you. What I intend to do, therefore, as a 
result of counsel’s comments, is deal with 
the question of section 37 as well, although 
I must say that as far as these proceedings 
are concerned, it becomes to a great extent 
the question of section 38. The burden of 
my submission will relate mainly to sec- 
tion 38. 


Mr. Chairman: Thank you, Mr. Bullbrook. 

We have decided at previous meetings that 
we would entertain a final submission or 
presentation, or whatever you'd like to call 
it, from the counsel for both Mr. Riddell 
and for the UAW. We have a small sched- 
uling problem. Our own legislative counsel, 
I think, should be present when those sub- 
missions are heard. The first date when he 
could possibly be available is June 15. If 
it is agreeable then, we will schedule that 
submission for that time and if there are 
problems for members of the committee, 


could I be informed of them now? It’s rather 
important, since that will be the final kick 
at the cat, so to speak, for both of these 
counsel that we arrange to do that. Is that 
agreeable? 


Mrs. Scrivener: Perhaps counsel would 
mark off on his calendar our meeting dates 
until such time as we're through with this, 
because we've run into this before and it 
creates a break in the continuity and cer- 
tainly runs us into a delay as we get far 
into June. 


Mr. Chairman: We can take that into con- 
sideration. Mr. MacLean, is that date suit- 
able to youP 


Mr. Maclean: I haven’t a complete diary 
with me. I was sort of counting on June 8. 
I wasn’t aware of Mr. Kellock’s problem. 
I wonder if I could approach Mr. Kellock 
if for some reason I’m tied up at the board 
on that day? I don’t know about June 15. 


Mr. Bullbrook: I wanted to say I can’t be 
here on June 8. It’s an impossibility. I want 
to convenience the committee as best I can. 
June 15 is fine for me, but I just can’t get 
here on June 8. 


Mr. Chairman: I'll tell you my concerns 
as chairman. I would emphasize the im- 
portance of the final submissions from coun- 
sel on both sides. I would like all to be 
present, and particularly I would like our 
counsel to be present. It appears to me that 
June 15 is the first possible date when both 
counsel and members of the committee could 
be present. I see some value in giving us 
a small period of time, particularly because 
the Hansard will be relevant when we get 
to the stage where the committee debates 
this. 

[12:15] 

I am approaching with some concern the 
fact that we may not be able to report to the 
House by the end of this session, which is 
June 22. I’m going to entertain some informal 
discussion with the House leaders that if in 
the future we are given such cases to be 
heard, we be granted permission to sit con- 
secutive days so we won’t have this kind of 
dispersal of time, which I find annoying to 
say the least. If they want us to do this kind 
of work, they should tell us to go off for two 
or three weeks or whatever and hear it. 


Mr. MacDonald: Could I get a clearer 
picture of what is likely to be the timetable, 
Mr. Chairman? Can I assume each of the 
periods of the 15th and the 22nd are likely 
to be occupied first by one argument, say by 
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Mr. Bullbrook, 
MacLean? 


Mr. Chairman: It is my hope that both 
counsels could be heard on the same day. 
That would give us some continuity. My 
problem after that is if the House does ad- 
journ on June 23, as appears likely at this 
point in time, it would cause our counsel 
some difficulty in getting his presentation 
ready and would not provide anything more 
than one occasion when the committee 
could sit. 

Mr. MacDonald: Perhaps we could schedule 
a meeting for July 1 to hear from counsel. 


Mr. Chairman: I should point out to the 
committee that if we want to proceed with a 
recommendation to the House before the end 
of the session, it’s obvious we need more 
occasions when the committee can sit. I will 
attempt to get that, but I point out to you 
that the end of every session always turns out 
the same way. They schedule the Wednes- 
days and the evenings and they start locking 
things up and there are nine million com- 
mittees at work around here. 

Mrs. Scrivener: For that reason, I’m a little 
concerned that we don’t meet on this matter 
next week. I am wondering if there is an 
alternative time. I know what a dreadful pro- 
posal that is, considering how very busy 
everybody is. I have Monday evening in mind, 
for instance. Is it likely we could pick some 
time of that nature and schedule the pre- 
sentations from the two solicitors at that 
time? 

Mr. Kellock will also want to prepare his 
statement to us and we have to allow him 
enough time for that. I would hope it will 
be in a written form so we can peruse it 
before coming in to discuss it. All of this 
takes time, and we’re running out of it. 


and the second by Mr. 


Mr. Chairman: Is it the committee’s desire 
that I approach the House leaders and make 
the attempt to set up alternative days when 
the committee could sit on this matter? 


Mr. Kellock: To answer Mrs. Scrivener’s 
question, I would point out that unfortunately 
I am starting a trial out of town on Monday. 
It’s not a question of next Thursday or next 
Monday evening. I'll be gone the full week 
and perhaps the following week. 


Mr. MacDonald: Is it possible for the 
chairman to explore the possibility of con- 
secutive meetings from June 15 on, so that 
we can hear both counsel, if they don’t 
go into one session; then adjourn for such 
time as is necessary for our counsel to prepare 
his advice to us, so we can get the thing 
cleared off by June 23? 
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Mr. Chairman: I will attempt to meet with 
the House leaders and schedule additional 
meetings of the committee. 


Mrs. Scrivener: As a point of information 
for the committee, could we have presented 
to us the information concerning how many 
documents, papers, and things in connection 
with this entire action have been received by 
Mr. Riddell? 

I’ve heard various recountings, delibera- 
tions, and testimony. I would like to know 
precisely how many—not telephone calls— 
documents, papers, and things Mr. Riddell 
received in connection with this case. I'd 
like to know that. 


Mr. MacDonald: I assume that’s in the 
record. 


Mr. Kellock: Generally speaking, it is. 


Mrs. Scrivener: He did not complete it. I 
don’t really want an itemized list. I just want 
to know the numbers. 


Mr. Chairman: We could ask our counsel 
to provide whatever information he might 
have available to hand to the committee 
members in that regard. I don’t think we're 
going to get an accurate thing. 


Mr. MacLean: I wonder if I could speak to 
the committee concerning the documentation. 
Mr. Bullbrook in his testimony referred to 
some documents that he had received later 
in April. I have no knowledge of those docu- 
ments. It is my respectful submission that 
those documents should be filed with the com- 
mittee so that the committee can see them. 
Any documents that he relies on should be 
filed with the committee. That’s my sub- 
mission. 

Mr. Kellock: Weve only asked for two. 
One is the formal reply and the second is the 
statement of particulars. I gather that the con- 
tents of the other documents are not of 
interest, but just the fact they came into 
existence. 


Mr. Maclean: Not necessarily, Mr. Kellock. 
The contents are of interest because of where 
they came from. 


Mrs. Scrivener: In the light of Mr. Mac- 
Lean’s remarks, I'll amplify my request and 
ask for a list, including the dates, the source 
and the reference as to what the document 
is about, that is, the style or type of docu- 
ment, whether it lis a telegram or notice of 
writ or whatever. 


Mr. Kellock: Mr. Bullbrook can supply one 
list and Mr. MacLean can supply another list 
and they can both be put together. 


Mrs. Scrivener: I’m concerned about Mr. 
Riddell. I want to know how many Mr. Rid- 
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dell received. I’m not concerned about how 
many Mr. Bullbrook received. 


Mr. Chairman: To answer your request, we 
will attempt as best we can to provide you 
with such information. We have testimony 
from both counsels, and from Mr. Riddell 
making reference to these documents. I think 
it’s a request that our counsel could attempt 


to fulfil. 


Mr. MacDonald: I think Mr. MacLean’s 
point is a very valid one. In addition to a 
listing of the dates, the source, and a general 
description of them, it seems to me that if 
youre going to go to this trouble we should 
have a copy of the document because the 
contents of that document may be of im- 
portance to all concerned. 


Mr. Chairman: Is it the consensus of the 
committee that you want all the documents 
tabled with the committee? I point out to you 
that’s a tricky task. For example, Mr. Rid- 
dell made reference to telephone notes which 
children took. I’m not sure that you want 
those tabled. 


Mrs. Scrivener: 
section 88. 


Mr. Chairman: You want them tabled? 


Mrs. Scrivener: Yes. I don’t know that we 
have to have all of Mr. Riddell’s documenta- 
tion tabled. I want to know how many papers 
and things he received. He made a point 
about this in his last statement to us. I want 
to know what these numbers are because he 
had carbon copies of all the correspondence. 


Mr. Chairman: Is it agreeable that we 
attempt to provide for the committee mem- 
bers a list of the numbers and as much 
information as we can, just short of asking 
that all of them be tabled? Is that agreeable? 


Mr. MacDonald: I’m not a lawyer and, 
therefore, ’'m not familiar with the inhibi- 
tions and the problems that that creates. If 
you're tabling a list of documents it seems to 
me that the document is a page or two—at 
the most, four or five pages; most of them 
are one page—we should have a copy of that 
document so that the person who wants to 
examine it will have some full information as 
to its contents. 


Mr. Chairman: Let me hear from the com- 
mittee. There’s no question the committee 
has the authority to subpoena any document. 

Mrs. Scrivener: That’s just a slew of paper. 

Mr. Chairman: I know. 

Mr. Bullbrook: I have to say, if I may, 
there has been material that has gone be- 
tween Mr. Riddell and myself, of which I am 
certainly not going to give you copies. I 


We're concerned about 


shouldn’t say I am not going to permit it but 
I ask you to reconsider it. 

Mr. Chairman: Yes, I’m trying to deal with 
it in a reasonably sensible way. Is the com- 
mittee insisting that all documents made 
reference to during the course of these hear- 
ings be tabled with the committee? 

Mrs. Scrivener: No, Mr. Chairman. 

Mr. MacDonald: They should be, Mr. 
Chairman. 

Mr. Chairman: I want a motion to that 
effect. Let’s hear it. 

Mrs. Scrivener: It’s my motion, Mr. Chair- 
man. 

Mr. MacDonald: I will move an amend- 
ment that all documents that do not fall into 
the category of a confidential lawyer-client 
nature should be tabled with the committee. 

Mrs. Scrivener: You're subverting my origi- 
nal request. 

Mr. Chairman: No, I'm hearing a motion 
for the first time, Mrs. Scrivener. The motion 
is duly before the committee. Is there any 
discussion on that motion? 

Mr. MacDonald: Are you hearing my 
amendment? 

Mr. Chairman: No, I haven’t heard a 
motion because she did not say “I move.” 

Mrs. Scrivener: ] didn’t have an oppor- 
tunity. 

Mr. Chairman: That’s right. I did hear Mr. 
MacDonald’s motion. The motion is clear to 
the committee. 

Mr. Bolan: What’s the motion? 

Mrs. Scrivener: I didn’t get it down. 

Mr. Chairman: I'll ask you to do it in 
writing. 

Mr. MacDonald: Have you got a motion 
from Mrs. Scrivener? 

Mr. Chairman: No. 

Mrs. Scrivener: I was drawing breath when 
you made an amendment to the motion you 
thought I was going to make. 

Mr. Chairman: We'll start again. Mrs. 
Scrivener, would you care to move your 
motion? 

Mrs. Scrivener: Mr. Chairman, I move that 
this committee be provided with a list of all 
the documents, papers and things received by 
Mr. Riddell in connection with this action 
and that list shall contain the dates, the 
originators of the papers and general remarks 
concerning the content or the style of the 
document. 

Mr. MacDonald: My amendment is that in 
addition to the source, the date and a general 
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description of the document that the docu- 
ment itself should be reproduced, with ex- 
ception of those documents that would fall 
legitimately into the category of client-lawyer 
relations. 

Mr. MacLean: We are concerned that the 
contents of the document may be _ very 
relevant in the assessment by the committee 
as to the circumstances and as to whether or 
not there has ‘been a violation of the statute. 
The contents of the decument are important. 

Mr. Chairman: I have a motion from Mrs. 
Scrivener and an amendment from Mr. Mac- 
Donald. 

Those in favour 
amendment? 

These opposed to his amendment? 

The amendment is lost. 

Any discussion on the main motion by Mrs. 
Scrivener? 

Mr. Kellock: I have a cautionary statement 
on this one. This apparently embraces solic- 
itor-client communications? I don’t know 
whether you intended that. 


of Mr. MacDonald’s 


Mrs. Scrivener: Yes, I said all papers. 
Mr. Kellock: You did? 
Mr. Haggerty: All papers and things. 


Mr. ‘Chairman: That’s the motion. Is there 
any further discussion on that motion? 

Those in favour? 

Those opposed? 

The motion is lost. 

Is there any further business? 

Could I ask both of the counsels to pro- 
vide our counsel with an outline of the 
legalities which you intend to pursue on that? 
Would that be agreeable? 

Mr. Bullbrook: Mr. Chairman, it is my in- 
tention to prepare a total written submission 
that I intend to distribute to your counsel. 

Mr. Chairman: Is that agreeable, Mr. 
MacLean? 

Mr. Maclean: Yes, I have that in prepara- 
tion now. I shall provide each of the com- 
mittee members with a copy. 


The committee adjourned at 12:27 p.m. 
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The committee met at 10:16 a.m. 
Following other business: 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: We have a problem. As 
you recall at the last meeting of the com- 
mittee, the committee decided it would ask 
each counsel to provide a summation to the 
committee. Both counsel at the previous meet- 
ing had agreed that today would be a suit- 
able date. In fact, we moved the committee 
meeting around on this matter so that it 
would accommodate both members. At the 
end of that meeting the transcript shows that 
both counsel had agreed this was an accept- 
able date for each of them and that they 
would be present. 

On Tuesday of this week, I was given a 
note indicating that Mr. Bullbrook could not 
be present this morning. Subsequent to that 
I asked our counsel to ascertain from both 
lawyers whether or not they would be here. 
Mr. Bullbrook will not be in attendance this 
morning. Mr. MacLean is in attendance this 
morning. 

That leaves us with a small procedural 
problem to deal with. The committee has 
extended, in my view, an invitation, an op- 
portunity for both lawyers to present their 
case this morning. We have not, anywhere 
through the course of these proceedings, used 
our power of subpoena; so there is no obli- 
bation on them to attend. You may recall, 
in the case of previous instances where we 
were asking for witnesses, we allowed them 
the option of whether they wanted to appear 
or not; it was put in the form of an invita- 
tion from our counsel. But we did not use any 
subpoena. 

The committee then is faced with a de- 
cision. Do you wish to proceed this morning? 
If so, in what way? To my mind, after re- 
viewing this with our own counsel, there are 
two or three acceptable routes. 

First of all, you could stand it down totally. 
I would remind you that if you intend even 
to report to the House by the end of this 
session, that will probably scuttle that plan 
entirely; and that means a break in the pro- 
ceedings of at least some four months, 
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Secondly, since one of the counsel is in 
attendance this morning, you may decide 
that you want to hear him. 

Thirdly, you may decide that you want to 
hear neither, that you would either not hear 
from them at all or ask each of them to pro- 
vide a final submission in writing for the 
consideration of the committee. 

Those are the options that I see before 
you: We don’t proceed at all. We proceed 
and allow Mr. MacLean to be heard this 
morning. We proceed this morning in a for- 
mal way but we ask each counsel to make a 
written submission to the committee. 

There may be other options that I am not 
aware of. Those are the ones that traditionally 
have been used and would seem to be in 
order. Could I entertain some discussion 
from the members of the committee on how 
they wish to proceed? 


Mr. Maclean: Mr. Chairman, I wonder if 
I could address the chair, first of all, on my 
position in so far as proceeding today is 
concerned. 


Mr. Chairman: Could I ask you to hold 
for a moment, and I will ask a member of 
the committee to call you before the commit- 
teeP 


Mr. J. A. Taylor: Mr. Chairman, may I say 
initially that it disturbs me that these pro- 
ceedings have been so protracted and, by 
being drawn out the way they have, of 
course, it doesn’t do very much for conti- 
nuity. I’m not fully aware of what other 
spinoff there may be from the time frame, 
but there may be other ramifications as 
well. 

Have you heard from counsel—in partic- 
ular, I gather one legal counse] has indicated 
that he cannot be here—as to what is the 
wish? Was there some suggestion that there 
be an alternative date for a submission? Was 
there an interest in making a submission? 


Mr. Chairman: Perhaps I should let Mr. 
Kellock, our legal counsel, whom I asked 
formally yesterday afternoon to contact both 
lawyers. I asked him yesterday afternoon to 
do a formal contact and reaffirmation, which 
we have done on other occasions. I might 
ask him to report to the committee. 
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Mr. Kellock: Mr. Chairman, the informa- 
tion you have relayed to the committee con- 
cerning Mr. Bullbrook’s absence is accurate. 
I have nothing to add to it. I can only advise 
the committee that the reasons for Mr. Bull- 
brook’s absence are not known to me, ex- 
cept for the statement concerning some 
municipal board hearing, because Mr. Bull- 
brook would not discuss with me the reason 
why he was not going to be here or any other 
alternatives. The conversation was rather 
short. 


Mr. J. A. Taylor: It strikes me that there 
may not be a keen desire on the part of one 
or both counsel to make submissions. If that 
is the substance of the matter, then I cer- 
tainly wouldn’t press counse] to make sub- 
missions. I think it should be elective on 
their part. 


[10:45] 


Mr. Bolan: Mr. Taylor’s inquiry is a very 
legitimate inquiry. I first brought this to the 
attention of the chairman after Mr. Bullbrook 
telephoned me on Tuesday and also after 
Mr. Riddell spoke to me on Tuesday. Mr. 
Riddell and I were advised by Mr. Bullbrook 
at that time that he had started an Ontario 
Municipal Board hearing on Tuesday of this 
week, that they had part of the day of hear- 
ings and the balance of it was adjourned for 
continuation today. He said there was no 
way that he could avoid the adjournment 
of the OMB hearing. I then inquired of Mr. 
Bullbrook if he wished to make verbal rep- 
resentations. He said he definitely wished to 
do so and did so because the member ag- 
grieved, Jack Riddell, wants his counsel to 
make verbal representation. 

Mr. Riddell is here today if you want to 
ask him questions about this—about what his 
position is on his counsel making verbal 
statements. Mr. Riddell can confirm a similar 
conversation which took place between him 
and Mr. Bullbrook as to why Mr. Bullbrook 
is not here today. Mr. Bullbrook advised me 
that he was available for any day next week 
to make his submissions if the committee is 
prepared to hear his submissions at that 
time. 

I think the main point is the fact that 
the person allegedly aggrieved, Mr. Riddell, 
wants his counsel here to make these repre- 
sentations. However, you being a lawyer, 
Mr. Taylor, will know some of the problems 
that one runs into with courts at times. You 
simply cannot be both places at the same 
time. 

I don’t know what priority the Ontario 
Municipal Board has over the procedural 
affairs committee. All I’m saying is that this 


was the information provided to me by Mr. 
Bullbrook. I am in no position to challenge 
that statement of his, no more than I was 
three weeks ago when our own counsel, Mr. 
Kellock, told us that he could not be here 
on June 8. Nobody questioned that. You take 
these things; you will accept the word of 
counsel on this. But the point to emphasize 
is that Mr. Riddell wants his counsel here. 
That being the case, I think this committee 
should go out of its way to accommodate 
the member. 

Just one other point, if I may, now that 
I’m on this: Even if both counsel] had been 
here to make their submissions, I still think 
we would be in great difficulty as far as get- 
ting this report to the House by June 23 is 
concerned, That is the prescribed time. I 
think the time constraints are such that we 
may be under pressure to have the report 
ready by then. We're dealing with a very 
delicate issue, one which has never been 
raised before, and I wouldn’t want to see us 
rush into something— 


Mr. J. A. Taylor: We certainly couldn’t 
be accused of that. 


Mr. Bolan: But you have to remember, 
Mr. Taylor, if the party allegedly aggrieved 
insists on having his counsel here, then he 


should not be denied that. 


Mr. J. A. Taylor: I’m not suggesting that. 
(ff I may— 

Mr. Bolan: Furthermore—I’m not finished 
yet—Mr. Riddell advises me, and he is pre- 
pared to make this statement to the commit- 
tee this morning—that he has no objections 
to this committee standing down until the 
House resumes in the fall. 

He is the person who is allegedly ag- 
grieved, so that if he has no objection to 
the matter going over until the next session, 
then I really see no difficulty with this com- 
mittee acceding to his wishes on the matter. 


Mr. J. A. Taylor: Mr. Chairman, I didn’t 
mean to imply that Mr. Bullbrook did not 
have a legitimate reason for not being here 
today. 

What I might have intended was that he 
might have second thoughts in terms of the 
need for making a submission. I gather that 
matter has been clarified and Mr. Bullbrook 
does indeed wish to make a further submis- 
sion or summation on behalf of his client. 

I would have thought time would be of the 
essence in a matter such as this, or at least, 
have some relevance. It disturbs me that it 
doesn’t appear to have as much relevance as 
I would have attached to it. I would think 
legal counsel certainly should be afforded the 
opportunity of making their submissions. I, 
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personally, would like to have heard the two 
submissions together or in close sequence. I 
think there is no doubt Mr. MacLean will 
have something to say about this. Surely he 
will, but before he does, it may be we will 
want to determine the position of the com- 
mittee in regard to a further protraction of 
these proceedings. 

Mr. MacDonald: Mr. Chairman, I’m always 
puzzled by procedures in the legal profession. 
As a layman, I have led a life of mystification 
on this score. It seems to me Mr. Bullbrook 
had a choice: the choice was he would honour 
his commitment to be here, or he would 
honour the commitment to be with the OMB 
on Thursday. He has chosen to go to the 
OMB rather than be here because presumably, 
he deems it to be more important or our 
inconvenience is of less consequence than the 
inconvenience he would have created by say- 
ing he could not be with the OMB. That’s a 
statement of fact. 

I am very concerned about this being held 
over. I want to make a motion, assuming we 
can get the agreement of the counsel. We 
have the agreement of Mr. Bullbrook, be- 
cause he is available any day next week. My 
motion seeks permission for this committee 
to meet on Monday to hear Mr. Bullbrook, on 
Tuesday to hear Mr. MacLean, and that we 
meet on Wednesday ourselves, or Thursday if 
necessary, to come to our conclusion, in the 
hope we might be able to report before the 
23rd. I think the proposition of sitting around 
for four more months makes a mockery of the 
whole process. Justice delayed is justice 
denied. If a member’s rights have been in- 
fringed, I think this kind of protraction, I 
repeat, makes a mockery of the whole process 
in resolving the problem. 

My motion is we would meet on Monday, 
Tuesday and Wednesday or Thursday to con- 
clude this next week. 


Mr. Chairman: A motion of that nature is 
in order. Could we now speak to that motion? 
Mrs. Scrivener. 


Mrs. Scrivener: Mr. Chairman, I have to 
say, in the first instance, I disagree with Mr. 
MacDonald and his comments about Mr. Bull- 
brook’s choice. After all, he was not sub- 
poenaed. Had we done that, I think then he 
could have pleaded that to the OMB. Per- 
haps this was not possible. We don’t have a 
direct statement, so it’s all conjecture on our 
part. 

‘However, in terms of Mr. MacDonald’s re- 
marks concerning his motion, I agree we 
should proceed. I think what we’ve got at 
the moment is a gross waste of everyone’s 
time. Just the very fact we have legal counsel 
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attending us at this time means the clock is 
running as far as their fees are concerned. 

I would like to amend Mr. MacDonald’s 
motion to suggest Mr. MacLean speak right 
now, since he is here and prepared to move 
on. That very next possible time you can 
arrange, Mr. Chairman—either Monday or 
Tuesday of next week, as early as possible, 
and I’m willing to sit next Monday evening— 
we should proceed with Mr. Bullbrook and 
then hear from Mr. Kellock. We should just 
keep moving this ahead until we do finish it 
up and get it done before the 23rd. 


Mr. J. A. Taylor: Mr. Chairman, there is an 
option of course that will not be considered if 
Mr. MacDonald’s motion carries. That is that 
we proceed today in any event, in absence of 
counsel, if counsel is not here. I’m not sug- 
gesting that we do that. I’m just saying that 
that is another option, and I think in fairness 
we should hear Mr. MacLean before we put 
the motion. He is here today. There is some 
suggestion that we proceed to hear legal 
counsel. I don’t know in what order— 


Mr. MacDonald: That’s the amendment. 
The amendment is that we proceed with Mr. 
MacLean today. 


Mrs. Scrivener: 
states that. 


Mr. J. A. Taylor: I think that, certainly 
in fairness, Mr. MacLean expected the other 
legal counsel to be here today as well, and it 
may or may not be relevant in terms of how 
he wants to present or make his submission. 
Actually I see nothing wrong in hearing from 
him before we deal with the motion. 


Mrs. Scrivener: Mr. Chairman, surely it’s 
not relevant in what order we have them. 
We aren’t having a debate here and we are 
not having rebuttals by counsel, surely. We’re 
simply receiving statements from counsel. are 
we not, on behalf of the respective clients? So 
it’s irrelevant as to when thev make their 
statements. The point is, I want to receive 
their statements and at the earliest possible 
time. 


Today; my amendment 


Mr. Chairman: I should point out, for the 
committee’s information, that the committee 
did decide at its previous meeting that we 
would hear final submissions from counsel for 
each side. That does not infer any cross- 
examination. It does infer of course some re- 
buttal and you did decide on an order in 
which those statements would be heard. The 
order was that Mr. Bullbrook would be heard 
and then Mr. MacLean, in that order. 


Mr. J. A. Taylor: Then presumably, Mr. 
Chairman, Mr. Bullbrook would have the 
right of reply. Is that implicit in your— 
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Mr. Chairman: That was not implicit, but 
we can certainly hear of such a motion. 


Mr. J. A. Taylor: If that is the procedure, 
then it would be desirable, certainly, to have 
the counsel here together on that. The other 
option, of course, if it’s a matter of a sub- 
mission and a legal counsel isn’t here, is 
would he wish to make a written submission 
in his absence? 


Mr. Bolan: If I might speak on the amend- 
ment to the motion: I agree with Mrs. 
Scrivener, and I’m prepared to support the 
amendment. I don’t think it matters who 
goes first or who goes last. As it’s been 
pointed out, this is not going to be a debate. 
There are two sides presenting their argu- 
ments, and there is no reason why Mr. Mc- 
Lean cannot be heard today and we can 
have Mr. Bullbrook here on Monday. 

I want to mention also, in passing, that 
my reference to the fact that Mr. Riddell 
would have no objections to having this mat- 
ter go over to the next session was not in 
the form of a motion. He was not asking for 
that. He was merely saying that if it was 
any assistance to the committee and parties 
involved, he was prepared to consent to 
that. That’s all I’m saying; that’s all that 
he was saying. However, I am prepared to 
support the amendment of Mrs. Scrivener, 
and I see no reason why we can’t get on 
with the matter this morning. Thank you, 
Mr. Chairman. 


Mr. Chairman: Any further discussion on 
the matter? 


Mr. MacDonald: Mr. Chairman, Mr. Tay- 
lor made the suggestion that Mr. MacLean 
should be given an opportunity to express 
his views on this procedure, and I would 
remind the committee that we made a de- 
cision; a decision agreed on by everybody 
on the committee and with counsel that we 
would meet, that both counsel would be 
here, that we would hear Mr. Bullbrook 
first and Mr. MacLean second. I think that 
any proposal altering that order is just ful- 
filling the objective that maybe wasn’t in- 
tended, but was going to flow from the fact 
that Mr. Bullbrook is not here. 


Mr. Bolan: Just what are you implying by 
that anyhow? 


Mr. MacDonald: I am implying that you 
can do your own guessing. 


Mr. Bolan: Just what are you implying? 
Mr. MacDonald: Protract— 
Mr. Bolan: Are you implying impropriety? 


Mr. MacDonald: I am implying that Mr. 
Bullbrook had a commitment to be here and 


he also had a commitment to be in the 
OMB and he came— 
[11:00] 

Mr. Bolan: Do you know that the Ontario 
Municipal Board is a court of record and 
if you don’t appear before that board when 
youre required to appear you can be held 
in contempt of court, which is contrary to 
what this committee can do? Do you realize 
that? 

Mr. Chairman: Order. 

Mr. MacDonald: We should hold him in 


contempt of this committee, since he made 
a commitment and he’s not willing to hon- 
our it. 


Mr. Chairman: Order. I have an amend- 
ment to a motion. The amendment is that 
Mr. MacLean be now heard. I should point 
out to the committee that this is not in 
agreement with the previously agreed pro- 
cedure that we had established in the com- 
mittee, but the motion and the amendment 
to the motion are in order. Are you ready 
for the vote on the amendment? 

Mr. Bolan: I’m just wondering, if Mr. 
MacLean should not— 


Mr. MacLean: I’m here on behalf of the 
respondents and I’d like an opportunity to 
speak. 


Mr. Bolan: I think he should be given 
an opportunity to speak. 

Mr. MacDonald: Mr. Taylor has already 
suggested that speaking to procedure, not 
to the substance, Mr. MacLean should be 
permitted to speak. I would support that and 
I assume Mr. Bolan is supporting it. 


Mr. Bolan: Absolutely. 


Mr. Chairman: I would be prepared to 
entertain a setting aside of the motion and 
the amendment and I would point out to 
you that Mr. Taylor has suggested that Mr. 
MacLean be allowed to speak. I’m taking 
that in the very strictest sense that he is 
now being allowed to address the committee 
and that this is not intended to be, nor will 
it be, his final submission to the committee. 
Is that agreed? 


Mr. J. A. Taylor: That’s understood. 


Mr. Chairman: All right. Mr. MacLean, 
would you care to address the committee? 


Mr. MacLean: Mr. Chairman, and mem- 
bers of the committee, I would like to ad- 
dress you concerning the matter of procedure. 
At considerable inconvenience to myself, in 
manipulating other cases to be here, I’m 
here today as a result of the commitment I 
gave the last time. My clients are here. We 
are anxious that this matter be dealt with 





JUNE 15, 1978 


P-97 





and disposed of as quickly as possible, but 
to say that I should go first, in my submis- 
sion, is repugnant to the principles of natural 
justice. 

We are being accused of improprieties. 
This is not just a debate, we are being ac- 
cused of improprieties. We'd like to know 
the case that we have to meet before we 
make the argument. We are the accused. I 
don’t know what kind of a procedure this 
is if were called on first. What are we sup- 
posed to do? What case are we supposed 
to answer? Mr. Chairman, and members of 
the committee, I feel very strongly about 
this, and I’m sure the lawyers on this com- 
mittee know what I’m talking about. We 
are the accused, we'd like to know the case 
that is being made against us, we don't 
know the case that’s being made against us, 
We can’t answer. 

I have a long argument to present to this 
committee, which will likely take me at least 
a day. I don’t know how much of that argu- 
ment will be academic, until I have heard 
the accusations and the argument that is 
being made against us. I don’t want to use 
up unnecessary time of this committee by 
making academic arguments. I think the 
basic principles of natural justice require 
that we be informed of the case being made 
against us before we're called upon to argue. 
I realize and I appreciate the particular and 
special procedures followed by this commit- 
tee and the reasons for them, but I think 
this committee is concerned with the prin- 
ciples of natural justice, and that’s what 
we're asking for. 

We're going to be denied that if I go first, 
because I don’t have a ready reply. I’d like 
to know the case that’s being made against 
us. I can’t argue a case properly unless I 
know the case that’s being made against us. 
We are the respondents. I’m quite prepared, 
Mr. Chairman, to accept the procedure sug- 
gested that we proceed on Monday and 
Tuesday. I can manipulate some more of my 
cases and be available, but after those dates 
I’m not available. I set a case aside so that 
I could be here today. I think this case 
should be finished as soon as possible. I’m 
prepared to be here on Monday andi Tues- 
day. 

Mr. Chairman: Are you finished? 

Mr. MacLean: No. 

Mrs. Scrivener: I am a little surprised— 


Mr. Chairman: Excuse me for a moment, 
I'd like to give Mr. MacLean the opportunity, 
since he was invited to state his case, to state 
it. 


Mr. MacLean: I think, Mr. Chairman, that 
I would like to put my case to the com- 
mittee verbally. There was a suggestion that 
the committee receive written argument. I'd 
like to put the case to the committee ver- 
bally, because I have an awful lot to say. 
I have a long argument to put to the com- 
mittee, and I think it would be much more 
appropriate to do that and to communicate 
that argument verbally than it would by sub- 
mitting a written brief. But there’s no way 
that I can even get started at it today if I 
were to get into it. 

Again I come back to the principle that 
I shouldn’t be called upon first, and I object 
strenuously to being called upon to present 
an argument without hearing the opposing 
argument, the accusing argument. I don’t 
think I have anything further to say. 


Mrs. Scrivener: Mr. Chairman, the fact is 
that— 


Mr. Chairman: Could I have a little order 
here, please? We'll take questions now to 
Mr. MacLean while he is here. Mr. Bolan 
and then Mrs. Scrivener. 


Mr. Bolan: Mr. MacLean, I agree with 
the proposition that you’re advancing, that 
you should go after having heard counsel 
for Mr. Riddell. You mention that you would 
be a day— 

Mr. MacLean: I would be— 


Mr. Bolan: Assuming that we start on 
Monday with Mr. Bullbrook, when you speak 
of a day, do you mean five hours, six hours? 


Mr. MacLean: I’m talking about that. De- 
pending upon what Mr, Bullbrook has to 
say, and I’m only guessing, I would think 
that a day would be upwards of four hours— 


Mr. Bolan: Right. 


Mr. MacLean: —if not the whole day. 
We're usually a little short on our submis- 
sions in that regard. I’m being chary in 
being overconfident, Mr. Bolan. 


Mrs. Scrivener: Mr. Chairman, inasmuch 
as this action commenced with Mr. MacLean 
and his clients, I find his remarks a little 
on the outside. However, looking at my 
watch and considering what is practical, I 
have to agree that it is unlikely, if Mr. Mac- 
Lean has a lengthy statement to make, that 
we would be able to get this completed be- 
fore we have to go into the Legislature at 
2 o'clock. Therefore, if you are prepared to 
receive it, I am prepared to offer you a mo- 
tion for adjournment at this time. 

But before that motion is made, Mr. Chair- 
man, I think there should be a procedure 
laid down in strict form next week—and may- 
be, if it’s necessary, just to protect the par- 
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ticipants—that we should perhaps be issuing 
subpoenas so there could be no doubt as to 
what is required of the people appearing 
before this meeting; and at the same time 
give them some stronger position as with 
Mr. Bullbrook, for instance, before the OMB. 

The other thing that occurs to me is that 
if we are to have such lengthy argument pre- 
sented to us, and Mr. Bullbrook is to go 
first and then Mr. MacLean is to make a 
lengthy response—and it’s obvious that he is 
going to make a response to Mr. Bullbrook— 
then I think you have to proceed in the usual 
way and provide time for Mr. Bullbrook then 
to rebut, because that’s a normal procedure 
if it’s done in that way. 

When I made my earlier amendment to 
Mr. MacDonald’s motion, I thought we were 
simply going to receive statements from 
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counsel containing argument relating to their 
respective clients’ position. It appears to me 
that it’s going to be very much more than 
that; therefore, I think you had better follow 
a position and provide for a rebuttal. 

I would move adjournment, Mr. Chairman. 

Mr. MacDonald: Is a motion for adjourn- 
ment debatable? 

Mr. Chairman: No, it’s not, and it’s al- 
ways in order; it has been moved by a mem- 
ber of the committee. I'll take a vote on that. 

Those in favour of adjourning the meeting 
at this time, please indicate. 

Those opposed? 

Can I have that again? 

Those in favour? 

Those opposed? 


The committee adjourned at 11:09 a.m. 
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The committee met at 11:02 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: You may recall at the last 
meeting of the committee we decided to 
order the business in the following way: 
Mr. Bullbrook will be invited to provide a 
final submission on his part today. Mr. 
MacLean will be invited to do likewise 
tomorrow. I believe it was agreed that Mr. 
Bullbrook, if he chose to, would be allowed 
a short period for rebuttal at the end of 
Mr. MacLean’s summation tomorrow and, 
subsequent to that, the committee will order 
its business in its own time, depending 
mostly on whether or not our counsel can 
provide us with at least a draft summation 
of the committee’s work. 

We have a quorum and we will proceed. 


Mr. Bolan: I realize that we have a 
quorum. However, in view of the fact sum- 
mations are being made, would the Chairman 
consider waiting five minutes to see if some- 
one from the other side will appear? 

I just put it out to— 


Mr. Chairman: Well, there you are. Mrs. 
Scrivener has obliged us. 
Mr. Bullbrook, would you proceed? 


Mr. Bullbrook: I have prepared and cir- 
culated a written submission on behalf of the 
member. One of the problems I have is 
others have asked for copies; I made 15 
thinking that would be sufficient and I have 
now run out of copies. 

I regard this matter to be extremely tech- 
nical from a legal point of view, and I think 
this is the first time it has come before the 
Legislature itself to make a decision on it. 
Therefore, from time to time I would like 
to either reinforce what I am saying or at- 
tempt an explanation through you to counsel, 
because counsel has an extremely onerous 
task in connection with this. By elaborating, 
I hope I would be able to get my point 
across perhaps better than I have done in 
the written text. It goes without saying, of 
course, that I am subject to interruption at 
any time by members to attempt an explana- 
tion, 
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This is a submission of Jack Riddell, 
MPP for Huron-Middlesex, to your com- 
mittee. 

Honourable madam and gentlemen, we 
believe the following to be a valid summary 
of the evidence, at least the relevant evid- 
ence, heard by this committee and relevant to 
the proceedings before this committee. 

Jack Riddell is a member of the Legis- 
lative Assembly of the province of Ontario 
representing the riding of Huron-Middlesex. 
At all relevant times there was a legal strike 
carried on by Local 1620 of the International 
Union of United Automobile, Aerospace and 
Agricultural Implement Workers of America 
against the Fleck Manufacturing Company 
at the plant of Fleck in Huron Park in the 
riding of Huron-Middlesex represented by 
Mr. Riddell. On the evidence of Mr. Riddell, 
the following was his action relative to the 
strike. 

Mr. Riddell was out of the country be- 
tween March 2 and March 9, 1978 and did 
not learn that the Fleck workers were on 
strike until he returned home on March 9, 
1978. He had received calls to his home and 
to his constituency office from workers at the 
Fleck plant registering with him various com- 
plaints. 

On Monday, March 13, 1978, he went to 
Huron Park to talk to some of the striking 
workers on the picket line at the entrance 
to the park. He listened to their complaints 
which mainly seemed to centre on the fact 
that there were more police than picketers at 
the entrance to the park. In addition there 
were allegations made to him of police bru- 
tality. 

His evidence is that he then proceeded 
to the plant as he had learned a number 
of workers had been crossing the picket line 
and going to work each day. He was met at 
the door of the factory by two men whom 
he did not know. He asked to see someone 
in management as he wanted permission to 
talk to workers inside the plant as well as 
to someone in management. One of the per- 
sons to whom he was speaking introduced 
himself to Riddell as Grant Turner, vice- 
president of Fleck. Mr. Riddell accompanied 
Mr. Turner to his office where they had con- 
siderable discussion, 
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According to the evidence of Mr. Riddell, 
this was the first time he had met Mr. Turner 
or any of the management of Fleck. The 
evidence of Mr. Riddell, however, is that 
his purpose in going to the plant and in 
talking to the workers was a result of in- 
quiries made of him and his constituency 
secretary and that he had been advised also 
that many questions had been raised in the 
Legislature about the strike and about one 
James Fleck, whom Mr. Riddell did not 
know personally, and about the possible 
intervention of Mr. Fleck in the circum- 
stances surrounding the strike and the police 
participation. 

It was thereafter he went into the plant to 
talk to the non-striking workers and _ his 
evidence was that he was told of various 
circumstances involving threats, misrepresen- 
tation, and intimidation with respect to per- 
sons joining the union and from the persons 
who so joined the union and with whom he 
spoke at that time. 

The evidence of Mr. Riddell is that he 
returned to the Legislature on Monday, 
March 13, 1978, and asked a question in 
the House as to the strike. Such question is 
recorded in Hansard and available to the 
committee if they would wish to peruse it. 
Mr. Riddell was called out of the House 
after question period for an interview and 
subjected to questions by the media. As a 
result of questioning, an article appeared in 
the Globe and Mail to which the United 
Auto Workers and others took offence. 

On Tuesday, March 14, 1978, an additional 
incident took place at the Fleck plant and 
the Fleck plant was closed down. Mr. Rid- 
dell’s constituency office was deluged with 
calls from the non-striking workers who want- 
ed to keep the plant open. His constituency 
secretary made a note of their comments and 
advised him that they requested he go to the 
plant on Friday, March 17, 1978. He did so 
and at noon hour met the non-striking work- 
ers. in the plant during lunch hour. 

In addition to the query of the news media 
previously referred to David Schatzky, of the 
program Metro Morning, telephoned Mr. Rid- 
dell for an interview, which was given. | 

The evidence of John McNamee, a student- 
at-law of the firm of Messrs. MacLean and 
Chercover, is that on Thursday, March 16, 
1978, he delivered a notice of action pursuant 
to the Libel and Slander Act, RSO 1970, 
chapter 248, on behalf of the plaintiffs named 
therein and against Jack Riddell, as defend- 
ant, by delivering same to tthe secretary of 
Jack Riddell at his legislative office in the 
Main Legislative Building, Room 122 NW. 
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The evidence of Mr. McNamee is that he 
was not aware of section 38 of the Legislative 
Assembly Act, RSO 1970, chapter 240, at the 
time of the service. 

The evidence of Lennox MacLean is, essen- 
tially, that he was instructed by the persons 
named in the notice of action to take such 
action. In addition, he was instructed by the 
United Auto Workers to Jaunch an application 
to the Ontario Labour Relations Board for a 
consent to institute a prosecution against 
inter alia Jack Riddell and that he was 
effecting it on Thursday, March 16, 1978. 
The evidence of Mr. MacLean is that he 
was not aware of section 38 of the Legislative 
Assembly Act but that he was aware of a 
claim of privilege that could be made by a 
member of Parliament. 

It is the submission of the member, Jack 
Riddell, that the balance of the evidence 
relevant to the proceedings before this com- 
mittee relates to the service of documents 
relating to each action upon him or his 
solicitor and to the correspondence and at- 
tendances that Mr. Riddell has been involved 
with in connection with both proceedings. A 
list of the correspondence is attached hereto 
as exhibit A and the evidence of Riddell and 
his solicitor substantiates the attendances by 
and with Riddell or by and with his solicitor. 
It is not actually physically attached. It will 
be made available to you, as requested by 
Mrs. Scrivener at the last hearing. 

The relevant statute—my proof reading. I 
have just been fired; “relevant” is misspelled 
in the submission. The Legislative Assembly 
Act, RSO 1970, chapter 240, section 37: “A 
member of the assembly is not liable to any 
civil action or prosecution, arrest, imprison- 
ment or damages, by reason of any matter or 
thing brought by him by petition, bill, reso- 
lution, motion or otherwise, or said by him 
before the assembly or a committee thereof.” 
And section 38: “Except for a contravention 
of this act, a member of the assembly is not 
liable to arrest, detention or molestation for 
any cause or matter whatever of a civil nature 
during a session of the Legislature or during 
the 20 days preceding or 20 days following a 
session.” 

The member, Riddell, has relied upon both 
sections in connection with the proceedings 
taken against him. It is submitted by the 
member, Riddell, that is open to him to 
argue that in the circumstances, physical and 
otherwise, the privilege afforded under 
section 37 might well be available to him 
with respect to such proceedings. However, 
on the basis of the terms of reference and 
on the basis of the desire by the member, 
Riddell, to define his position under section 
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88, neither he or his counsel have attempted 
to adduce evidence before this committee 
which would lead them to rely upon section 
87. 

The law applicable to the extension of the 
privilege envisaged under section 87 is not 
directly related to section 88 and based on 
complementary privilege of members of the 
Houses of Parliament of the United Kingdom 
and the House of Commons of Canada. In 
addition, for the purpose of these proceedings 
before the committee, the member, Riddell, is 
not relying upon the privilege claimed for 
comments made in the assembly or a commit- 
tee thereof. The basic claim of privilege by 
the member, Riddell, is based upon the word- 
ing of and what he submits to be the clear 
intention of section 88 of the act. 

If I might digress for a moment, what I 
am attempting to do there, Mr. Kellock, is 
define for you that although in the libel and 
slander action, and before the labour relations 
board, it might well be argued by Riddell, if 
required, that the actual physical location 
of the media scrum was in what would 
normally be called the confines of the assem- 
bly, and that certain case law available to 
Riddell at that time could be argued that he 
could claim the privilege of section 87 but 
that the’s not doing so in this context at this 
time. 

The Parliamentary Privilege Act (10 
George III, chapter 50), as contained in sec- 
tions 37 and 38, evolved through practice 
over centuries, The origin and scope of the 
privilege and its evolution and restriction 
is available to members in chapter seven of 
the 19th edition of Erskine May, Parliamen- 
tary Practice. Suffice it to say that the privi- 
lege extended within the intention of the 
present section 37 has not to any great 
extent been restricted. On the contrary, 
there is case law which has broadened the 
privilege therein extended in circumstances 
where the offending words or deeds were 
outside the traditional known confines of 
the parliamentary assembly or its committee. 

By reason of the comments made above, 
it is not necessary for the member, Riddell, 
to dwell upon such extension before this 
honourable committee. However, the tradi- 
tional privilege intended by section 38 and 
enjoyed without restriction prior to 1770 
was at that time seriously confined. Prior to 
1770, the members of the Houses of Parlia- 
ment of the United Kingdom enjoyed the 
privilege of not being subject to actions or 
suits of a civil nature commenced and pro- 
secuted. Section 2 of the Parliamentary Priv- 
ilege Act, 1770, reads as follows: “Provided, 


P-103 


nevertheless, that nothing in this act shall 
extend to subject the person of any of the 
knights, citizens and burgesses, or the com- 
missioners of shires and burghs of the House 
of Commons of Great Britain for the time 
being, to be arrested or imprisoned upon any 
such suit or proceedings.” 


[11:15] 


In fact the House of Commons, in its wis- 
dom, in 1770 removed from itself and _ its 
members the privilege of not being subject 
to civil statute or civil action during the 
time specified in the act. It did retain the 
privilege that its members should not be 
subject to arrest or imprisonment. It is my 
respectful submission that it was the in- 
tention of the House of Commons in 1770 
to retain its isolation from arrest and im- 
prisonment on the basis of the long-estab- 
lished understanding of why privilege existed. 

It is the submission of the member, Riddell, 
that the privilege under section 37 of the 
Legislative Assembly Act exists by reason 
of the clear intention and understanding that 
members of the assembly should in no way 
be fettered or restricted in their absolute 
entitlement to say that which they wish be- 
fore the assembly or in any of its com- 
mittees. 

If I might digress—subject of course to the 
rules of the Speaker of the House. 

It is the submission of the member, Rid- 
dell, that the intention of the privilege en- 
visaged in section 38 and in the House of 
Commons of the United Kingdom prior to 
1770 was that a member during session or 
within the time prescribed should be able to 
devote himself to his parliamentary duties 
exclusive of the possibility of being fettered 
by civil proceedings or arrest and imprison- 
ment. The members of the Houses of Parlia- 
ment of the United Kingdom in 1770 de- 
cided to remove from themselves the im- 
possibility of being fettered in carrying out 
their parliamentary obligation by civil suit. 
They did not remove the privilege relating 
to arrest and imprisonment. 

It is interesting to note further that mem- 
bers of Parliament in Canada in their wis- 
dom chose to subject themselves only to the 
privileges, immunities and powers enjoyed 
and exercised by the Commons of the United 
Kingdom (see section 18 of the Parliament 
of Canada Act, 1975, 38-39 Victoria, chapter 
38). 

It is submitted by the member, Riddell, 
that if the Legislature of Ontario intended 
to restrict itself solely to the rights and priv- 
ileges enjoyed by members of the House of 
Commons of the United Kingdom after 1770, 
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all it had to do was adopt the same position 
as was adopted by the House of Commons 
in being satisfied with the provisions of the 
Parliament of Canada Act, 1875. Instead, in 
1876 the Legislative Assembly of Ontario 
enacted in substantially the same words the 
provisions of the present day section 38. 
The member, Riddell, submits that we have 
to attribute to his or your predecessors in 
office sufficient intelligence to know two 
things: 1. The privileges that the House of 
Commons in Ottawa had satisfied them- 
selves with one year previously; 2. The ex- 
tension obviously contained in their priv- 
ilege section 38 over and above the wording 
of the Parliamentary Privilege Act of 1770. 

What is that extension? It is “or molesta- 
tion for any cause or matter whatever of a 
civil nature.” It is difficult for the member, 
Riddell, to visualize the use of words more 
broad in their connotation than the words 
used by your predecessors. First, he directs 
your attention to the words “any cause or 
matter.” He asks you to note that your act 
does not say “any action, suit or proceed- 
ing.” Each one of the words “action, suit or 
proceeding” does have a connotation in law 
and deals with litigation properly understood 
and constituted. 

Even if my friend Mr. MacLean wishes 
to argue that the notice of action in the libel 
and slander matter is not the commencement 
of an action, the member, Riddell, says it 
does not have to be. The act clearly states 
“any cause or matter.” The act goes further 
and adds the word “whatever.” It is the sub- 
mission of the member, Riddell, that it is 
almost an impossibility to draft a section 
with words any wider in their scope or 
more all-embracing in their capture—that is 
the words “any cause or matter of a civil 
nature whatever.” 

To attempt to equate the privilege in the 
United Kingdom today, the privilege in 
Ottawa today and the privilege afforded to 
you as principals of this assembly is, in the 
submission of your colleague Riddell, patent- 
ly wrong. To do so is to disregard the word- 
ing of your own statute. 

The member, Riddell, wants to deal now 
with what basically has to be the essence of 
the decision you must make: 1. What is 
meant by the words “of a civil nature”; and 
2. What is meant by the word “molestation”? 

I would like to deal first with the words 
“of a civil nature,” as the result of the service 
upon him of the notice of action in the libel 
and slander matter. He states to you hope- 
fully, not in an arrogant fashion, that there 
is little to be said with respect to these 


proceedings. Can there be any doubt in any- 
one’s mind that the service of that document 
upon him and the service of other docu- 
ments upon him and his solicitor and the 
necessary undertakings by his solicitor and 
the necessary correspondence by him and his 
solicitor were matters of a civil nature? I am 
suggesting, I hope not arrogantly, that the 
libel and slander matters were clearly civil, 
that they had no criminal nor quasi-criminal 
connotations. 

The more interesting and admittedly test- 
ing question is whether the application for 
consent to prosecute under the Labour Rela- 
tions Act was a matter of a civil nature. Rid- 
dell’s counsel asked for an adjournment at 
this stage by the honourable committee for 
the purpose of going to the divisional court 
of the province of Ontario to seek out judicial 
assistance on the question of the nature cf the 
proceedings before the Ontario Labour Rela- 
tions Board. The committee felt, with justifica- 
tion, that since the Parliament of Ontario was 
the highest tribunal it was not bound by any 
decision of the divisional court and _ that, 
although no law on the point was available, 
it would make its own decision. However, 
the committee now has before it the decision 
of the Ontario Labour Relations Board deal- 
ing with the question of privilege as claimed 
before such board. 

The member, Riddell, might well say to 
himself that since the committee did not wish 
the benefit of any judicial interpretation by 
the highest court in the province, it would 
pay no attention to the decision of a board 
whose purpose is mainly administrative and 
whose expertise, respectfully, can hardly be | 
regarded as judicial. The member, Riddell, 
recognizes, however, it might be foolhardy 
for him to take such an attitude. It is sub- 
mitted by the member, Riddell, that the essen- 
tial ingredients of the decision of the Ontario 
Labour Relations Board itself dealt with the 
questions of nature of the proceedings and 
what constituted a molestation. Your col- 
league Riddell wishes to deal firstly with the 
board’s decision in relation to whether its 
proceedings are quasi-criminal, criminal or 
civil. 

Paragraph 31 of the decision of the Ontario 
Labour Relations Board deals with the nature 
of the proceedings under section 90 of the 
Labour Relations Act. 

I presume that members understand the 
procedure there. If I might say, succinctly, 
outside my text: basically, before you can 
prosecute for what is commonly called unfair 
labour practices, you must get the consent of 
the board to prosecute. It is the proceedings 
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before the board with respect to the consent 
to prosecute that Mr. Riddell is now involved 
with. Respectfully, we must direct our atten- 
tion to the nature of those proceedings. 

Without offending the learned chairman it 
is submitted that he was extremely selective 
in his choice of authorities for coming to the 
conclusion that consent to prosecute were 
proceedings cof a quasi-criminal nature. It is 
to be noted that Hydro-Electric Power Com- 
mission of Ontario, 1964 OLRB reports, April 
35, and A. L. Watson Limited, 1965 OLRB 
report, September 436, are endorsed by the 
chairman as supportive of an ultimate defi- 
nition that the proceedings are quasi-criminal. 
Mr. Riddell submits that there are a multi- 
tude of decisions of the Ontario Labour Rela- 
tions Board that come to a contrary conclusion 
and that are, in effect, truly more indicative 
of what the nature of the proceedings are. 

I ask that committee counsel] and the com- 
mittee understand the significance of the word 
“nature”; that is extremely important because 
what we are dealing with is the word nature 
in your statute—not the form of them but the 
nature of the proceedings. 

The thread of interpretation as to the 
nature of these proceedings was first spun by 
the eminent chairman of the Ontario Labour 
Relations Board, Mr. Jacob Finkleman, in 
the case of Savage Shoes Limited and United 
Packing House Workers of America, 1953 
CLLC 1457. At page 1459, Mr. Finkleman 
states as follows: “Prosecution under the 
Labour Relations Act should not be a mani- 
festation of retributive justice. Its sole pur- 
pose should be ito further the ends which 
the act was designed to serve.” In the deci- 
sion of Mr. Picher, he does not deal with 
the argument put forward by counsel for 
Riddell as to the purpose and intent of 
section 90. Section 90 is an intermediate 
step requiring a hearing before the board 
before proceedings quasi-criminal in form 
are commenced. 

Again I ask you to see that I am using the 
words “quasi-criminal in form are com- 
menced.” As was argued before Mr. Picher 
once the information had been laid against 
Mr. Riddell, then perhaps the proceedings 
before a provincial judge might not only be 
proceedings in form of a quasi-criminal na- 
ture, but might also be proceedings in sub- 
stance of a quasi-criminal nature. I would 
argue on Mr. Riddell’s behalf that on the 
basis of the law even those proceedings are 
really civil in nature. 

If I might digress, I’m saying, in effect, 
even after they decide whether there should 
be a prosecution, it is arguable, by Mr. Rid- 
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dell in the context of your statute that even 
those proceedings are civil. 

T ask you to invite your committee counsel 
to look at the words of Dickson J. on behalf 
of himself and the remainder of the Supreme 
Court of Canada in the decision Regina versus 
Sault Ste. Marie, as yet unreported, given by 
such court on May 1, 1978, when he says, as 
follows: “Although enforced as penal laws 
through the utilization of the machinery of 
the criminal law, the offences—public interest 
or social good, provincial statutes—are in sub- 
stance of a civil nature and might well be 
regarded as a breach of administrative law 
to which 'traditional principles of criminal law 
have but limited application.” 

If I might digress, for more than a 
moment: that case deals with a breach of a 
pollution statute. It’s an extremely lengthy 
decision, dealing with the categorizing of 
offences, where you also have a vicarious 
liability on behalf of, for example, a corpora- 
tion for its employee. What’s interesting about 
it is the synthesis of the Supreme Court of 
Canada in looking at the onus of proof 
required in three categories of penal provin- 
cial statute. What’s interesting mainly is the 
very wording at the beginning of the deci- 
sion where Mr. Justice Dickson, concurred 
in by the entire Supreme Court of Canada, 
says that provincial statutes although penal 
in form are, in effect, civil in nature. 

I ask you to consider that Mr. Justice Dick- 
son, of course, knew nothing about what we're 
dealing with today, but he used the very 
word, “nature,” the very word in your statute. 
I think that’s a most interesting decision 
from the point of view of almost a general 
understanding by the Supreme Court of 
Canada, that cases of this nature, of this kind 
—statutes of this kind. I’m sorry—are civil in 
nature. It’s a most interesting evaluation of 
what constitutes the substance of a statute 
or a prosecution or an action as opposed to 
the form of it. 

Now, the court comes to the conclusion 
that the form is of no consequence, and the 
reason I regard that case as extremely im- 
portant iis that when you read Mr. Picher’s 
decision, he’s overcome with the fact that it’s 
penal, that there can be a penalty at the 
end, He’s overcome with the form of it, that 
eventually after you get the consent, you lay 
an information. I say to you that the court 
says those aren't the things you look at at all. 
The Supreme Court of Canada says you look 
at the substance of the statute itself and 
what it is attempting to do. And I say that 
the Labour Relations Act is attempting to 
administer labour relations in Ontario. I go 
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on, frankly, to point out to you that that’s 
the real purpose of the intermediate step of 
getting a consent. 

Back to the text, Mr. Chairman, I say to 
you, madam and gentlemen, that a court 
worthy of exercising the judicial function 
looks at the substance of a matter to inter- 
pret its nature and not just its form. How- 
ever, I ask you to recall that I have suggested 
that even after the laying of the informa- 
tion and after the proceedings required under 
section 90, the matter would still be civil in 
nature. Mr. Riddell doesn’t have to go that 
far. We're talking now about the nature of 
the proceedings required by the statute prior 
to the laying of the information. 

Mr. Finkleman understood ttotally the rea- 
son for the intermediate step. Normally, 
when there is a breach of the criminal law 
or of quasi-criminal statutes, the person ad- 
versely affected has direct and immediate re- 
course to justice through the laying of an 
information or the preferring of an indict- 
ment, The Legislature of Ontario said, in 
effect, that in labour relations matters you 
cannot lay such information until the board 
has decided whether the interests of collective 
bargaining and labour relations in general 
would be benefited by the laying of the 
information. 

That is what Mr. Finkleman meant when 
he said, “Prosecution should not be a mani- 
festation of retributive justice. Its sole purpose 
should be to further the ends which the act 
was designed to serve.” The whole purpose 
of the Labour Relations Act is to administer 
labour relations in Ontario. The decision to 
be made by the board in assessing whether 
prosecution should be permitted is based 
not solely on whether there has been a 
breach of the statute but on the general 
question as to whether labour relations in 
Ontario are best served by the commence- 
ment of a prosecution. That is what Mr, 
Finkleman says and that is what the purpose 
of section 90 is. 
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It is noteworthy that the Savage Shoe case 
is adopted and elaborated upon by the board 
in subsequent decisions. See: Arthur G. Mc- 
Kee and Company Limited versus R. Arm- 
strong et al, OLRB, October 21, 1976, report 
page 637. This is an interesting review of the 
issue. 

Communication Workers of Canada versus 
AAS Telecommunications Limited and Zipcall 
Limited, OLRB, December, 1976, page 760. 

Watts and Henderson Limited versus 
Howard et al, OLRB report, May, 1970, page 
220. 


Hydro Electric Commission, 1972, OLRB 
report page 575. 

The above cases are cited for your con- 
sideration supporting the proposition that the 
hearing under section 90 is civil in nature. 
These cases are decisions of the Ontario 
Labour Relations Board and directly stand 
for an absolute contradiction of the principles 
set forth in the cases of the Ontario Labour 
Relations Board adopted by Mr. Picher in 
his decision. I can only say, madam and 
gentlemen, that I am not aware of an appeal 
from any of the cases that I have cited to 
you to a higher authority which changed the 
principles I have enunciated. I want to clarify 
there that we have reviewed as exhaustively 
as we could, through the Ontario reports, the 
possibility of appeal in connection with those 
cases. I can’t find it. There might, however, 
have been one that I am not aware of, 

If I might pass on, the only decision of the 
divisional court cited by the chairman in his 
written reasons is the Dorothea Knitting Mills 
case. I do not mean to be offensive, but I 
ask you to have your committee counsel read 
such case and advise you as to whether such 
case stands for the principle that certifi- 
cation proceedings before the board are not 
civil in nature. The Dorothea Knitting Mills 
case stands for the proposition that certifi- 
cation proceedings before the board are not 
a suit or an action. 

If I might digress, Mr. Kellock, what was 
concerning the divisional court in the Doro- 
thea Knitting Mills case—and you probably 
are aware of it~was whether a member of 
the board was compellable in a civil suit. 
The decision of the divisional court was that 
they were compellable in proceedings before 
the board because those proceedings were not 
a suit. They say it wasn’t a suit, and they 
didn’t have to deal with the question of 
whether it was civil or not. There is not even 
obiter in such case of which I am aware, 
from the division court, saying that the matter 
is civil or quasi-criminal or criminal. The 
bottom line of the Dorothea Knitting Mills 
case is whether it was a suit or action, is for 
you to decide in your wisdom and on the 
advice of your counsel whether these author- 
ities cited by the board are representative of 
the law and opinion of the board. 

I now wish to turn to the question of 
what constitutes a molestation. It is interest- 
ing to note that the chairman, in writing his 
decision, relied upon cases from 1780 on for 
a definition of modern usage of molestation. 

If I might just digress again, the majority 
of the case law in connection with molestation 
emanates to a great extent from domestic 
matters. And molestation has been relied upon 
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in the courts with respect to domestic matters 
dealing with matters of physical force. 

In paragraph 26 of his decision, he refers 
to cases involving threats, harassment and 
actual physical abuse of members, and con- 
cludes from such cases that for there to 
exist a molestation there should be something 
in the nature of a threat or harassment, 
or physical abuse, All the cases cited deal 
with the privileges of members of the Houses 
of the United Kingdom after passage of the 
Parliamentary Privilege Act of 1770. I ask you 
to recall that the essence of Mr. Riddell’s 
argument is that the Legislative Assembly Act 
has not fettered you as the Parliamentary 
Privilege Act fettered the English Parliament. 
The cases cited by the chairman deal with a 
statute purposely denuded because of the 
history of what constituted molestation. I 
refer you again, through your counsel, to 
Erskine May. 

Prior to the enactment of the Parlia- 
mentary Privileges Act of 1770 there evolved 
a scope of privilege beginning with harass- 
ment, intimidation and abuse and refining 
itself into a direct understanding that moles- 
tation included civil proceedings. The fact 
that molestation included freedom from civil 
proceedings was the very reason for the 
enactment of the Parliamentary Privilege Act 
of 1770. I want to confess to you, madam 
and gentlemen, that this is the essence of 
Mr. Riddell’s argument before you. 

The origin and scope of parliamentary 
privilege developed so that molestation in- 
cluded the commencement of civil proceed- 
ings during session. The Parliament of the 
United Kingdom in 1770 specifically negated 
immunity from such molestation. The Legis- 
lature of Ontario in 1876 specifically included 
the word “molestation,” the word which in 
the tradition of parliamentary privilege in- 
cluded civil proceedings. 

Mr. Kellock, page 13 therein contains, if 
I may, the pith and substance of Mr. Rid- 
dell’s position. In addition, it is worthy of 
note that Mr. Picher, in assessing what mo- 
lestation meant, disregarded the most fun- 
damental, trite and axiomatic rules in the 
interpretation of statutes. To ascertain what 
a word means in a statute, the first place 
you look is in the statute itself to see if the 
word is used therein elsewhere. See The 
Construction of Statutes by E. D. Driedger, 
Canadian Legal Manual Series, page two 
and elsewhere. 

The former Deputy Minister of Justice of 
Canada deals with the fundamental prin- 
ciples of construction in a concise fashion— 
that is, construction of statutes. Mr. Picher 


decided in his wisdom that it was of no 
benefit to him or the board to look at the 
statute to attempt to see what molestation 
means. I ask you to consider, through the 
advice of your counsel, the following: Mr. 
Picher would have you believe, subject to my 
further comments, that for a molestation to 
exist there has to be some type of physical 
force, intimidation or harassment. It is note- 
worthy that section 45(1) of the Legislative 
Assembly Act relates to matters which could 
bring a citizen before the assembly for a 
breach of privilege or a contempt. 

If I may digress again, basically the Legis- 
lature of Ontario, as all parliaments—I 
shouldn’t say all, but the ones I’m aware of 
in our country—has the right to constitute 
itself as a court of record. Under section 
45, they can do so and actually bring a 
citizen before the bar of the House. Such 
has not been done and I trust won’t ever 
have to be done. If I may make a personal 
comment, that type of resolution of prob- 
lems should only be done under most ex- 
treme circumstances. But it is there, and 
it’s interesting to note the wording, Mr. 
Kellock, of the subsections of 45(1). As I 
say, when you interpret a statute if you are 
looking at a word and you're attempting to 
find out what it means, one of the cardinal 
rules is to look elsewhere in the statute to 
see if it’s used again. It’s noteworthy that 
the word “molestation” is used in section 38 
and then it’s used in section 45(1)(11). 

What takes place, in effect, is that 45(1)(11) 
permits the Legislature to bring a person 
before it on the basis of the wording therein 
contained for, amongst other things, moles- 
tation. Section 45(1)(2) refers to obstructing, 
threatening or attempting to force or in- 
timidate a member of the assembly. I submit 
to you that if molestation means obstruction 
or threatening or the use of force or of in- 
timidation and nothing else, then what is 
the purpose of section 45(1)(2)P? It would be 
redundancy of the most ridiculous kind. 
Molestation means something different than 
section 45(1)(2). I submit it means what it 
grew to mean in the development of par- 
liamentary privilege. 

If I might digress, I’m saying in effect that 
if Mr. Picher is right, that molestation has 
to be a physical force, an intimidation, an 
harassment—if I may digress within the di- 
gression, you might even come to a conclu- 
sion that what’s going on with Mr. Riddell 
is an intimidation. We're not arguing that. 
But I’m suggesting in effect that if molesta- 
tion means that type of harassment force, 
what is the purpose of subsection 2? In 
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effect, you've got subsection 11 saying that 
you can bring a person before the assembly 
for molestation and you've got subsection 2 
saying you can also bring them before the 
assembly for intimidation or harassment. 
Subsection 2 is not needed if that’s what 
molestation means. I submit to you that your 
predecessor said any cause or matter what- 
ever of a civil nature taken against a mem- 
ber was a molestation, an interference with 
your duty. I refer you to the text of Mr. 
Driedger on page 74 thereof and ask you to 
have your counsel guide you through the 
principles of consistency of meaning in rela- 
tion to molestation under section 38 and un- 
der section 45, subsection 1(11). The doctrine 
of consistency of meaning will be explained 
to you by Mr. Kellock at the appropriate 
time. 

One final comment in connection with the 
decision of the Ontario Labour Relations 
Board and, in particular, paragraph 27 of the 
decision. Mr. Picher says therein that a 
vexatious or frivolous action might constitute 
a breach of privilege. Again, most respect- 
fully, I submit that it is difficult for Mr. Rid- 
dell to visualize himself caught up in a more 
catch-22 situation. The chairman is saying 
that if the action is vexatious or frivolous, 
then the privilege may be claimed. The only 
way to ascertain if the action is vexatious 
or frivolous is by joining in the litigation 
via motion or through trial, ascertaining on 
the merits of the case whether it was frivo- 
lous or vexatious. 

Therefore, if we are to apply the logic of 
paragraph 27, the member of the Legislature 
must involve himself in the litigation to 
claim the privilege that he doesn’t have to 
be involved in the litigation. In effect, Mr. 
Riddell must undertake the defence of both 
these proceedings, prove they were frivo- 
lous or vexatious, and then say, happily: “I 
don’t have to be involved with these proceed- 
ings.” The fact of the matter is, madam 
and gentlemen, whether the proceedings are 
frivolous or vexatious or bona fide is of no 
consequence to the very intention of claim- 
ing privilege. You claim privilege while the 
House is in session on the basis that you 
assert that the statute says you are not to 
be interfered with in your parliamentary 
duty in the time prescribed. I see nothing 
in the Legislative Assembly Act even re- 
motely supportive of the assertion relative to 
frivolous or vexatious. 

Relative to the decision of Mr. Picher and, 
in particular, paragraphs 28 and 29 thereof, 
the chairman in this part of his decision asks 
us to pause and forget section 38 and asks 


us whether there would be available to Mr. 
Riddell, irrespective of section 38, a claim 
of privilege under section 52. He concludes 
that the answer is no, based on Kielley versus 
Carson (1842) 4 Moore reports at 64. Mr. 
Picher can rightly refer to the decision of 
the Privy Council as the highest judicial 
authority, as it then was, as it no longer is, 
and which by analogy has something to do 
with what we're doing here. We happen to 
to be a sovereign nation now. 

My disagreement with him, however, is 
that the case cited stands not for the prin- 
ciple with which he is involved. It is note- 
worthy that the Privy Council is dealing with 
the privileges of a member of the House of 
Assembly in Newfoundland in 1842, This 
case, in my respectful submission, stands for 
the principle that a member of a Legislature 
can enjoy no privileges greater than the priv- 
ileges enjoyed by members of the British 
Parliament unless such Legislature has the 
constitutional power to grant itself other 
privileges. In 1842, the Legislature of New- 
foundland had no sovereign powers what- 
ever: it was a colony. I entirely agree that 
in 1842 the members of the Legislature of 
Newfoundland enjoyed no more privilege 
than those at Westminster. 

The decision in Kielley and Carson begs 
the very question that we are about. The 
British North America Act of 1867 clearly 
provided that the House of Parliament for 
Canada could enact legislation with its con- 
stitutional purview as therein set forth. It 
also provided that the assemblies of the 
various provinces could enact legislation 
within the constitutional purview of the act. 
I trust it is not to be argued that it’s out- 
side the constitutional jurisdiction of the 
Legislature of Ontario to define its own 
privileges. In effect, as I have said pre- 
viously, the House of Commons adopted the 
privileges of Westminster. The Legislature 
of Ontario did not do so. 

One of the understandably significant con- 
cerns of every one involved in the process 
of assessing the existing privileges of mem- 
bers of the assembly of Ontario has been the 
gnawing question of whether the privilege 
claimed of freedom from matters of a civil 
nature during session would deprive a citizen 
of his or her rights. The dichotomy of a 
limitation period coupled with the privilege 
claimed resulting in such deprivation is un- 
derstandably a concern to all including the 
member, Riddell. 


[11:45] 


If I may digress from my text, I have 
certain things to say about this; but it has 
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been, and quite understandably, an extremely 
deep concern. Mr. Kellock, I believe, will 
advise you that when this section first. came 
into being—up to the 1930s—limitation periods 
normally ran seven years, 10 years; so that 
the conflict between privileges claimed and 
limitation periods of a short nature really 
never came to the fore. They came to the 
fore in the Riddell case; that is where they 
have come to the fore. 

I am saying to you in effect it might well 
be that you, on the advice of your counsel, 
will have to come to a conclusion as to, if 
there is a dichotomy, what has to be done 
in changing the law. It might be, after this 
is finished, that you might come to the con- 
clusion that Riddell is right: there was a 
privilege, but we don't like the privilege; 
so we are going to change the privilege. You 
might do that. You might say there is a 
privilege, we think the privilege should exist, 
but we should not deprive anyone of their 
right with respect to it. You might want to 
change that law. 

I wish to submit the following for your 
consideration. The obligation of this com- 
mittee is to decide what the law is, not 
what it would like the law to be. This com- 
mittee and the assembly, however, unlike the 
courts, can decide what the law is and if 
they agree with Mr. Bumble that “the law 
is a ass,’ they can do something about it. 
If you find a deprivation might occur, then 
it is suggested respectfully that you assert 
by an amendment to the statute that limita- 
tion periods commence only after the time 
prescribed in your statute. 

I want to reinforce totally that the mem- 
ber, Riddell, wishes to deprive no one of his 
day in court. In giving evidence to you, we 
are quite prepared to deal with these matters 
on the merits and substance. However, I am 
going ito suggest to you that such an amend- 
ment is not necessary. I am going to suggest 
to you that on the law no one’s rights are 
abrogated or voided. However, happily, I 
believe that the law is such that the citizen 
would not be deprived through the limitation 
period of later commencing an action and 
seeking the remedy against a member. I 
believe the law to be that the limitation 
period would commence after the termination 
of the prescription period in section 38. (See 
J. S. Williams, “Limitations of Actions in 
Canada,” Canada Legal Manual Series and, 
in particular, page 195 and forward.) 

I understand the law to be that where 
there is a legal disability occurring at the out- 
set of the normal commencement period of 
the limitation, such disability will be effective 


to postpone ithe operation of the period for the 
time specified in the statute. I believe that 
really Mr. Bumble was not correct. The law 
is not an exact science but centuries of re- 
finement through judicial decision have led 
it to come to grips with injustices and in- 
equity, and that is what it has done here. 
But if, for one moment, you are concerned 
that it has not, then again I say how fortun- 
ate you are ito be the ones who can assure 
it be done. 

The member, Riddell, asks from you solely 
a proper interpretation of section 88. What 
flows from such proper interpretation will 
be the decision of your committee and your 
colleagues in the assembly. 

All of which is respectfully submitted, Jack 
Riddell, MPP, Huron-Middlesex, by his coun- 
sel, James E. Bullbrook, QC. 

Mr. Chairman, if I might be permitted to 
make a few additional comments irrespective 
of the text: 

I want to say first, if I may presume to say, 
I recognize that this committee wishes to 
report to the House as quickly as possible. 
I have found this to be not only interesting 
but also one of the most technical matters 
that I have dealt with in several years. I am 
going to presume to suggest that to have 
your counsel decide what the law is after 
hearing myself and Mr. MacLean, I imagine 
at greater length, would be an onus unbear- 
able for counsel. It is just tremendously com- 
plex. I would ask you to consider, nothwith- 
standing the tremendous limitations of your 
time, that counsel be given an opportunity to 
evaluate exhaustively the merits of arguments 
on both sides and then only, in concurrence 
with yourselves, that a recommendation be 
made to the House. 

Il want to also apologize to you for some- 
thing. I have concurrent matters that I just 
have to handle. I just cannot do anything 
about it; so I am not going to be here to 
listen to Mr. MacLean. In not being here, I 
do not mean to offend Mr. Maclean, the 
chairman or members of the committee. But 
the fact is that I have to be back in another 
tribunal tomorrow. 

I won’t be replying to Mr. MacLean. I have 
put forward tthe position for my client. I 
can’t think of anything—if I have erred in law 
and Mr. MacLean finds that I have erred in 
law as to citations or lack of appeals or appeals 
that I am not aware of, then your counsel 
will remedy that by pointing out to you what 
has, in effect, gone on. Basically, Mr. Rid- 
dell’s case is put in that written submission. 
I am most appreciative of the opportunity to 
appear before you. 
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I have one last final presumptuous com- 
ment. Somewhere along the line the com- 
mittees of the Legislature in matters where 
they must exercise a judicial function have a 
regard to the understanding under the Statu- 
tory Powers Procedure Act that every citizen 
in this country has the opportunity to have 
counsel involved directly in proceedings 
affecting his liberty and property. 

Surely the Legislature of itself, carrying 
forward that tradition enunciated by McRuer, 
must develop a system of rules where adver- 
sary proceedings not only place a burden upon 
counsel for the committee but place a burden 
directly upon counsel for the participants. 
Thank you very much, sir. 


Mr. Chairman: IJ will now entertain final 
questions from members of the committee. 


Mr. Kellock: Mr. Bullbrook, I am just go- 
ing through my notes which will follow the 
order of your written submission. The first 
question is fairly inconsequential, but I 
thought we agreed that Mr. Riddell’s office 
was room 121, northwest, and not 122. 


Mr. Bullbrook: If we agreed to that, then 
I certainly recognize whatever our agreement 
is. I am sorry. We will change that to the 
appropriate room. Probably I was taking it 
from material I had available to me. 


Mr. Kellock: At the top of page five, Mr. 
Bullbrook, you give the citation of the Par- 
liamentary Privilege Act (10 George III). Is 
that the 1770 statute or an earlier or a later 
one? 


Mr. Bullbrook: I believe that is the 1770 
one. That is my understanding. 


Mr. Kellock: The second sentence on that 
page begins: “The Parliamentary Privilege 
Act’”—and the citation follows—“as contained 
in section 37 and section 38.” I didn’t quite 
follow the use of the phrase— 


Mr. Bullbrook: I am saying in effect that 
the privilege of saying whatever you wish in 
the House under section 37 was contained 
therein also. 


Mr. Kellock: Thank you. Then at the bot- 
tom of page six and the top of page seven 
you point out that the predecessor of the 
present Legislative Assembly Act was first 
enacted in 1876 in Ontario. You indicate it 
would have been open to the Legislative As- 
sembly of Ontario to have done the same 
thing that the House of Commons did, and 
that was to confer upon themselves the privi- 
leges enjoyed by their counterparts in West- 
minister. 

I am instructed, subject to your comment, 
that shortly after Confederation, in the late 
1860s, that is exactly what this House did. If 


that bill was disallowed by the Governor 
General for reasons which I have not been 
able to ascertain— 


Mr. Bullbrook: I must confess that I was 
not familiar with that. That is an interesting 
point, if that is what they did. They decided 
to go along with Ottawa. Then I guess when 
they drafted their statute they didn’t go along 
with Ottawa. 


Mr. Kellock: I am not suggesting the dis- 
allowance has any value as a precedent— 


Mr. Bullbrook: I wasn’t familiar with that, 
Mr. Kellock. 


Mr. Kellock: With respect to the whole 
question, Mr. Bullbrook, as to whether or not 
proceedings to enforce the “penal” provisions 
of a provincial statute—let’s leave the Labour 
Relations Act aside and talk about the High- 
way Traffic Act or any other provincial 
statute—I take it that the debate in many of 
the cases as to whether a proceeding is civil 
or not, or criminal or not, has a lot to do 
with the fact that in this country legislative 
jurisdiction on a constitutional basis is broken 
down and distinguished as to whether it is 
criminal or not. 

Would you agree or not agree that that 
debate is not particularly relevant for the 
purposes of determining whether section 38 is 
to apply? 

Mr. Bullbrook: I agree. 


Mr. Kellock: Would you agree that in the 
United Kingdom at the present time it would 
appear that regulatory offences, which are not 
generally regarded as criminal per se, have 
been included in the exception from the privi- 
lege? 

Mr. Bullbrook: Yes. If I might—or should 
I make a comment now? 


Mr. Kellock: I will ask you the next ques- 
tion, which will give you the opportunity. 

Upon what basis is a tribunal attempting 
to decide whether the proceeding in connec- 
tion with which an arrest occurs is civil or 
not? What test is to be applied? 


Mr. Bullbrook: I couldn’t possibly do it 
myself the way that Dickson did it in Regina 
versus Sault Ste. Marie. What he says there, 
in effect, is that you must look at the sub- 
stance and nature of the provincial legisla- 
tion. As I read Dickson, in Regina versus 
Sault Ste. Marie, Dickson would come to the 
conclusion that an offence under the Highway 
Traffic Act is quasi-criminal, but an offence 
under the Environmental Assessment Act, the 
Labour Relations Act—matters of that nature 
that deal with a general public good, not of 
a specific penal nature—are, in effect, matters 
administrative in their general scope. That is 
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the essence of Regina versus Sault Ste. Marie. 

What he does then is characterize. He says, 
for example, that the Legislature of Ontario 
can create what should be generally accepted 
as quasi-criminal statutes and, therefore, create 
an onus on the part of the crown with respect 
to mens rea and reasonable doubt by dealing 
directly with words such as “wilfully,” “know- 
ingly” and words of that nature that adopt 
a form but relate a substance similar to the 
Criminal Code. 

In the Sault Ste. Marie case, by way of 
example—this iis a bit of a digression—he 
eventually came to a conclusion that there 
were three classes of vicarious liability situa- 
tions under the provincial statutes. One is 
where the Legislature had clearly intended 
that mens rea be an essential ingredient and 
that for a successful prosecution proof must 
have to flow beyond a reasonable doubt. 

The second was the strict liability situation 
where he talked about a balance of proba- 
bilities; and I am going to say to you, as you 
read the labour relations cases in coming to 
a conclusion as to whether consent should go 
or not, some of them talk about balance of 
probabilities. 


Mr. Kellock: I am having a little difficulty 
with your reliance on the Sault Ste. Marie 
case. As I understand it, the issue to be de- 
cided there was whether or not a mistake of 
fact was to be taken to be a defence in 
certain regulatory offences. 


Mr. Bullbrook: I wanted to make that 
clear. That is why I digressed. I am not 
using Regina versus Sault Ste. Marie as an 
authority for the proposition that all penal 
provincial statutes are quasi-criminal, or that 
they are all civil. I am using it for an au- 
thority to say that you must look at the 
substance and intent of the statute, whether 
it is administrative in its purview, in coming 
to a conclusion as to whether it is civil in 
nature or quasi-criminal in nature. I am say- 
ing the Sault Ste. Marie case stands for that 
and I’m saying in effect that the Labour Rela- 
tions Act clearly is an administrative statute 
coupling Finkleman’s understanding together 
with the words of Dickson. 

[12:00] 

Mr. Kellock: Let us take a federal regula- 
tory statute that is perceived to have its 
legislative foundation not in the criminal law 
power, I’m going to say in the trade and 
commerce power, fisheries power, would you 
then say that we can find in the federal realm 
civil proceedings? 

Mr. Bullbrook: If you follow the argument 
of Dickson, although he relates to penal pro- 
vincial statutes, I think I must say yes to 
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you, Mr. Kellock. I think I’ve got to say to 
you that the federal government was estab- 
lishing, in effect, what was an administrative 
agency within the constitutional purview. 
The fact that it was federal or provincial is 
of no consequence. 


Mr. Kellock: Just one question—I doubt 
that it’s very important: On page 11], at the 
top, you make the statement in your written 
submission that “when there is a breach of 
the criminal law or of quasi-criminal statutes, 
the person adversely affected has direct and 
immediate recourse to justice through the 
laying of an information or the preferring of 
an indictment.” I take it you would agree 
with me that the criminal law is not designed 
to effect redress for the individual but rather 
for the state? 


Mr. Bullbrook: It is. That’s extremely im- 
portant and I’m glad you brought that point 
up. It relates to a matter that was argued 
before Mr. Picher. I argued there that 
basically things of a criminal nature, or even 
a quasi-crimina] nature, were situations where 
the state in effect was saying, “On your be- 
half, because of an offence affecting you but 
society in general, we will lay an information 
or prefer an indictment against an accused 
person.” What’s interesting under the Labour 
Relations Act, if you look at the section, Mr. 
Kellock, is the state never lays the informa- 
tion. After the intermediate step is over, sir— 
do you follow me?P—and the chairman says, 
“Yes, you have a consent to prosecute,” the 
person who must lay the information is the 
individual, or individuals, not the state. 


Mr. Kellock: The proceedings nonetheless 
would be carried on in the name of the 
Queen upon the relation of whatever— 


Mr. Bullbrook: Oh yes, no doubt about 
that, and I say there, if I may, that is the 
form of the prosecution and that’s what Dick- 
son was dealing with in the question of sub- 
stance and form. 


Mr. Kellock: And is there not also a discre- 
tion in the justice of the peace to refuse to 
take the information? 


Mr. Bullbrook: There certainly is. There 
are two things involved in that. First of all, 
one lays an information or perfers an indict- 
ment at his own hazard, in my opinion, 
without the approval of the crown attorney 
in the circumstances. That lays him open to 
other actions. But secondly, you’re quite right 
that perhaps my wording there, Mr. Kellock, 
should be much refined when I said he can 
move immediately. Would I be correct in 
saying that in one case in 10,000—well, how 
can one say that? I say in the majority of 
circumstances you lay the information di- 
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rectly, there is no intermediate step, but 
Mr. Kellock is quite right, that a justice of 
the peace has a discretionary power not to 
lay the information. 


Mr. Kellock: I was interested in your sub- 
missions based on section 45 of the statute, 
and I think if I’m correct, your point here 
is that 45, subsection 1, paragraph 2, uses 
words like “obstruct” and “threaten” and 
that for that reason the word “molestation” 
in subparagraph 11 must have a somewhat 
broader meaning than “obstruct, threaten or 
attempt to force or intimidate a member.” 
Am I correct so far? 


Mr. Bullbrook: Yes, I ended up with the 
words “a different meaning.” The reason I 
did that, and I’m not getting into semantics, 
but my student and I, in researching and 
dealing with this case, my student said that 
molestation must mean more than intimida- 
tion. I said it must mean less. Do you fol- 
low the gradation of thought there? I said 
it must mean less. He said, “Well, molesta- 
tion must mean more than intimidation” et 
cetera. He meant must be larger, broader, 
and I said: “No, it means less. It doesn’t 
have to be as effective.” So I used the words 
in the brief, “different from.” 


Mr. Kellock: Mr. Picher, in the decision of 
the labour relations board in paragraph 26, 
gives some examples, as you point out—for 
example, sending insulting letters to mem- 
bers relating to their actions in Parliament 
has been held to be a molestation. Would 
that kind of activity come within paragraph 
45, 1(2)P 


Mr. Bullbrook: I think it would. I think 
it would be regarded as an intimidation to 
some extent, but if you'll bear with me Ill 
try to answer these questions. I must say, 
that I wouldn’t want to argue today what a 
specific thing is as to vis-a-vis whether it’s a 
harassment, an intimidation, or a molesta- 
tion. What I’m saying, in effect, is, that a 
molestation is something less than an _inti- 
midation and a harassment, or something 
different from. 


Mr. Kellock: You didn’t raise the point 
directly, except by referring to the decision 
of the Privy Council in the Kielley and 
Carson case; are you familiar with the deci- 
sion of the Supreme Court of Canada in 
Landers and Woodworth? 


Mr. Bullbrook: I am not. 
Mr. Kellock: You’re not? 
Mr. Bullbrook: I’m not. 


Mr. Kellock: Would you say, Mr. Bullbrook, 
that there— 


Mrs. Scrivener: Can you give us the name 
of that case? 

Mr. Kellock: Landers, L-a-n-d-e-r-s. 

Mr. Bullbrook: Do you have the citation 
of thatP I'd like to have a look at it; it’s 
obviously important and I've left it out. 


Mr. Kellock: Landers against Woodworth, 
1877, If Supreme Court of Canada reports, 
158. 


Mr. Bullbrook: Thank you. 
Mr. Kellock: It refers to Kielley and Carson. 


Mr. Bullbrook: I must confess that I read 
Kielley and Carson since it had been referred 
to by Mr. Picher. I didn’t follow forward, 
Mr. Kellock, with any decisions that distin- 
guished Kielley and Carson. I was myself at- 
tempting to distinguish Kielley and Carson 
from the case that Mr. Picher was deciding. 


Mr. Kellock: I just want to ask two ques- 
tions that zero in on what you call the pith 
and substance of your submission. 

Mr. Bullbrook: Yes. 

Mr. Kellock: What is your position, Mr. 
Bullbrook, as to whether or not there exists 
in Ontario today, privileges of this House and 
the members of it, that are not defined in the 
Legislative Assembly Act? 


Mr. Bullbrook: I think you'd have to go 
to section—oh, I’m sorry, that are not de- 


fined. 


Mr. Kellock: In other words, what is the 
meaning of section 52 of the Legislative 
Assembly Act? 


Mr. Bullbrook: Yes, I'm sorry, I was going 
to answer your question by the question you 
were giving me, I was going to say that you’ve 
got to go to section 52. Well I would think, 
in effect, that you have to look at the com- 
mon law. 


Mr. Kellock: And so your position is—I 
can't give you the Latin phrase—the law of 
Parliament is part of the common law. It 
exists in Ontario apart from any specific sta- 
tute conferring privileges on the members of 
this House. 


Mr. Bullbrook: Yes, I adopt the position, 
rightly or wrongly, that in interpreting what 
the law is, as it applies to citizens of our 
country, in the absence of clear, unequivocal 
definition, or in the absence of statutory auth- 
ority to the contrary, courts and_ tribunals 
are entitled to look at the common law of 
England, as they are entitled to look at the 
law of other common law jurisdictions. 

Mr. Kellock: If that ‘is so, does that part of 
the common law include the pre-1770 position 
in England; and if so, why should you say it 
does? 


JUNE 19, 1978 


P-113 





Mr. Bullbrook: I would think it would 
include the pre-1770 position, because it’s ab- 
solutely essential when you read May,. under 
the heading of the origin and scope of parlia- 
mentary privilege, to understand the refine- 
ment of what those privileges came to be 
known, including molestation. You must inter- 
pret the intention of the Parliament of the 
United Kingdom in 1770. What were they 
trying to do, in effect? 

I attempted in my brief to say the follow- 
ing: that in 1770, they removed from them- 
selves the immunity from civil proceedings. It 
would have been foolish to consider that 
they would remove the immunity from civil 
proceedings, if they didn’t have the immunity 
from civil proceedings to begin with. So what 
I'm saying in effect is that molestation, as it 
became to be known, included civil proceed- 
ings, and so it’s essential that in interpreting 
the intention of the Parliament ‘in 1770, one 
has to look at the privileges of the members 
prior to 1770. 

As I’ve attempted to say in my brief, and 
as I characterized as the pith and substance 
of the argument, if, in effect, they removed 
from themselves that immunity in 1770, which 
srew to be known as a result of the scope 
of words such as molestation, that if the 
Legislature of Ontario purposely put the word 
in—I think you'd agree with me, Mr. Kellock, 
that we must presume that when a legislative 
body puts in a word, they do it for a purpose, 
they don’t slip it in haphazardly—that they 
put in the word molestation, they did so for 
a purpose. 


Mr. Kellock: I gave that, and the real 
question lis what purpose? 
Mr. Bullbrook: That’s it exactly. 


Mr. Kellock: It’s my understanding, subject 
to your comments, that the privilege against 
arrest and molestation is still very much alive 
in England. 


Mr. Bullbrook: Arrest and imprisonment? 
Mr. Kellock: Arrest and molestation. 
Mr. Bullbrook: Arrest and molestation. 


Mr. Kellock: It’s a well-known privilege 
at the present time? 


Mr. Bullbrook: Yes. 


Mr. Kellock: And what troubles me is, look- 
ing back to 1876 or whenever the first statute 
was enacted, we have to ascertain what the 
intention of the Legislature at that time was. 
Why do you say that that statute would have, 
by using a phrase that was then and is now 
recognized in England, imported a broader 
privilege than the privilege that existed at 
the time the statute was enacted? 


Mr. Bullbrook: I’m not sure I follow that. 
Could you ask it again for me please? 


Mrs. Scrivener: And at the same time could 
you say whether or not Hansard records were 
kept in the provincial House at that time? 


Mr. Bullbrook: They weren't in 1876. 


Mr. MacDonald: I’m told by an authority 
that the Globe was the Hansard of the day. 


Mr. Kellock: Assuming that the original 
ancient privilege which provided immunity 
from civil suits was part of the broader privi- 
lege against molestation, and that was re- 
moved in England in 1770, my question is, to 
what do we look to determine that in 1876 
in Ontario, the members of this House, by the 
use of that phrase, which had a meaning 
at the time in England, would have intended 
to provide a broader privilege than the privi- 
lege embraced by the phrase in common usage 
at that time? 


Mr. Bullbrook: I think we have to look at 
whether the word “molestation” at that time 
included the commencement of civil proceed- 
ings, and since it was specifically negated, 
that in effect you have the Legislature of 
Ontario coupling the word “molestation” with 
the key words “of a civil nature.” 

Now if they weren't talking about civil 
proceedings, it’s difficult for me to think of 
what they meant when they said, “any cause 
or matter of a civil nature.” If thev use a 
traditional word saying we're not subiect to 
molestation, but then they go on and they 
say what kind of molestation; they say, “any 
cause or matter whatever of a civil nature.” 
So that it must mean something different 
from harassment and intimidation. Aside from 
my section 45 argument, Mr. Kellock—we'll 
throw that aside for a moment—it must have 
meant something having to do with the im- 
munity of a member from any cause or matter 
of a civil nature. 


[12:15] 


I say to you in effect that you’re quite cor- 
rect in havine to look to the traditional under- 
standing of the word “molestation,” but I ask 
you to do so in the context of not depriving 
yourself of the obligation to look at the broad 
words of any cause or matter whatever of a 
civil nature. If they didn’t mean civil pro- 
ceedings, then I wonder what they did mean. 
They didn’t mean assault; they couldn’t have 
meant that. They didn’t mean intimidation; 
they couldn’t have meant that. They didn’t 
mean harassment; they couldn’t have meant 
that. They meant anything of a civil nature 
whatever. 


Mr. Kellock: One more question, possibly 
two. You did not direct any of your submis- 
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sion to the geographical location of the serv- 
ice, 


Mr. Bullbrook: No, I didn’t. I didn’t, pur- 
posely. 

Mr. Kellock: Can the committee take it 
then that that is not to be investigated at 
least so far as Mr. Riddell is concerned? 


Mr. Bullbrook: The committee is certainly 
at liberty to investigate it and will be guided 
by you. Frankly, I didn’t want to befog the 
issue of section 37. Section 87 has to be 
argued— 


Mr. Kellock: I’m sorry; I’m not talking 
about section 37— 


Mr. Bullbrook: Oh, I’m sorry. 


Mr. Kellock: I’m talking about the service 
of what we'll loosely call civil process within 
the precincts of the House. 

Mr. Bullbrook: Basically, you had brought 
up, and Mr. MacLean had brought up, the 
lack of gazetting, for example. I didn’t deal 
with that. The reason I didn’t deal with it, 
although the service of the documents in the 
assembly itself is the most overt manifesta- 
tion of a breach of the privilege, it isn’t, in my 
respectful submission, the essential aspect of 
what it’s all about. It’s not the going to a 
member and serving him with a civil docu- 
ment at that time; that might well be a 
breach of the privilege, and it’s well open to 
the members to decide so. 

If my argument has any validity, what it’s 
based upon is the intention of the statute: 
that a member not be constantly involved with 
litigation while he is a member. That’s the 
problem that a member faces and that I 
thought the Legislature was trying to come 
to grips with. I say frankly, by not dealing 
with the service, I don’t in any way minimize 
the importance of a person serving a member 
in the confines, be they the confines or not, 
of the assembly. I think it’s extremely im- 
portant. I don’t in any way detract from the 
attitude of some members who justifiably find 
that offensive. But if ’'m to put forward what 
Riddell feels, I’ve got to say it isn’t just the 
service on me that I’m talking about, madam 
and gentlemen; it’s the whole proceedings 
that I’m enveloped in while I’m trying to be 
a member. 


Mr. Kellock: Thank you, Mr. Chairman. 
Those are my questions. 


Mrs. Scrivener: Mr. Chairman, I just have 
one question to Mr. Bullbrook. He has just 
made the comment about the service of papers 
and of litigation. If one equates molestation 
with litigation of that nature under section 88 
of the act, does he consider that it’s entirely 
possible that such molestation, i.e., service of 


papers and litigation during a member's tenure 
and service in the Legislature—could be a 
form of harassment which could become a 
political tool? Theoretically, could one serve 
papers on the members of a party and tie 
them up with service of papers and litiga- 
tion during a session so that their work would 


suffer? 


Mr. Bullbrook: I must say that I had never 


regarded it as a political tool. I suppose it 
could be— 


Mrs. Scrivener: No, could it become? That’s 
my question. 


Mr. Bullbrook: I suppose it could. I don’t 
think there’s any evidence that it has been 
in this case. 


Mrs. Scrivener: No. 


Mr. Bullbrook: Also, I wouldn’t want to 
really have to deal with the question of 
whether it is an intimidation; it could well be 
an intimidation. What I’m saying, however, 
is that it’s open to abuse of a member dur- 
ing the course of the session. The key in- 
gredient as far as recommendations are con- 
cerned, if I may presume to say that, has 
to be the coming to grips in a report to the 
Legislature with the consequences that flow 
from the existing privileges. It might well 
be that the Legislature would say to itself: 
“This question of privilege is archaic. Let’s 
do away with it entirely.” You might then 
stand in the House and say: “But if you do 
away with it, you open yourself to this very 
type of thing we’re trying to avoid.” What- 
ever the committee does, it’s going to have to 
have a very wise approach to the matter. 


Mrs. Scrivener: One other thing, in terms 
of intimidation Mr. Riddell indicated to this 
committee that he felt inhibited about further 
actions and discussions with employees of 
Fleck Manufacturing as a result of the num- 
bers of papers and so on he had been 
served, whether by design or by natural re- 
sult. Would you consider that there has 
been some intimidation of him as a result 
of this service? 


Mr. Bullbrook: He gave evidence to that 
effect and I specifically didn’t deal with it. 
The reason I didn’t was very. selfish on my 
part. The question of motivation in this 
whole matter has clouded— 


Mrs. Scrivener: I didn’t ask you about 
motivation. 


Mr. Bullbrook: I’m sorry, his intention 
afterwards. 


Mrs. Scrivener: No, do you consider that 
he has suffered intimidation? 
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Mr. Bullbrook: I’m not certain that I can 
answer that question. I can only refer to his 
evidence, Mrs. Scrivener. May I just elaborate 
for a moment? 

Mrs. Scrivener: Certainly. 


Mr. Bullbrook: I’ve attempted purposely, 
in the brief, in dealing with the facts, not 
to deal with the extremely contentious matter 
of the Fleck strike and what Riddell said. 
That becomes inflammatory and, in effect, 
makes you divert yourself and digress from 
the essential issue of privilege. As a result, 
whether he felt intimidated or not, is not 
included in this brief. In answer to a ques- 
tion, he gave that evidence, that he did. He 
felt he didn’t want to deal with it further. 
But I felt if I said that, then Mr. MacLean 
will come back and talk about strike-busting 
and talk about the terrible things that went 
on in the Fleck situation. I just felt, frankly, 
Re I wanted to avoid any dealing with 
that. 


Mrs. Scrivener: I’m sorry, I didn’t really 
mean to equate the question with the actions 
at the plant. The result of the action of the 
service of papers and that kind of concern 
and worry to him is at the breach of his 
privilege. Did that also then have the effect 
of intimidating him in his conduct? 


Mr. Bullbrook: Mrs. Scrivener, you’re en- 
titled to a direct answer from me and I’m 
sorry that I didn’t give you one before. My 
recollection of the evidence is that Riddell 
told you that in effect he was loath to deal 
with the Fleck matter after he began to be 
involved with these proceedings. I believe 
that to be his evidence. 


Mr. MacDonald: Mr. Bullbrook, in the 
initial part of your summation in which you 
are dealing with the facts, there are two 
or three of what seem to me to be facts 
which you haven’t included. I was just 
curious to know why. For example, is it 
not a fact, upon which the libel and slander 
suit was based, and which has never been 
denied by Mr. Riddell, that he made state- 
ments to the effect that the union had been 
certified through intimidation, deceit and 
things of that nature in gathering the cards? 
Is that not a fact? 


Mr. Bullbrook: I thought in answering 
Mrs. Scrivener, I had attempted to do that. 
The fact of what he said is of no con- 
sequence in this. In the context of my argu- 
ments as to the question of privilege, I am 
not getting into the question of the libel 
suit. I’m dealing solely with the law. I am 
saying its a fact that he went there and 
some people told him that. I’m saying that 


afterwards he talked to the press, an article 
was published and the UAW took offence 
with it. What he said at the time might 
justify the libel suit; it might, I don’t 
believe it does. And because this is a public 
hearing, I have got to say it is intended 
to defend it on the basis of justification and 
information. What I am saying, as far as 
this hearing is concerned, is whether what 
he said was right or wrong is of no con- 
sequence. 

Now I did not overtly leave that out, if 
you want to put that in as a fact; and, 
aside from that, you will notice out of 18 
pages I use a page and three quarters on 
facts. I must say that when you look at the 
statement of facts that relate to the establish- 
ment of this committee, that statement of 
facts pretty well covers the facts that are 
relevant. If you will note: Mr. Kellock, when 
he opened the examination of every witness, 
he dealt solely with the questions of fact 
relating to how this committee got going. 

Mr. Kellock never said: “Well, did you 
say that, Mr. Riddell?’ To exaggerate, for 
the sake of clarity: supposing Mr. Riddell 
had said it and nobody else had said it to 
him; supposing he just completely fabricated 
these words that he used without any sub- 
stance. Then that becomes an extremely 
important question for a jury to decide in 
the libel and slander action. 


Mr. MacDonald: Forgive me for _ in- 
terrupting. 


Mr. Bullbrook: Yes, surely. 


Mr. MacDonald: But surely this whole 
matter is before us because of an alleged 
violation of the rights and privileges of a 
member. And the violation of the rights and 
privileges of a member arose from the fact 
that he made statements which were deemed 
by certain citizens to be defamatory, and 
therefore they took action. So surely it is 
a relevant fact here. 


Mr. Bullbrook: Well if you want to, Mr. 
MacDonald, you put any facts you want. 
I have not attempted to restrict the facts as 
a result of some nefarious intent on my part. 
The problem that you’ve got, if you follow 
your logic, it’s again a Catch 22 situation. 
If youre going to decide the question of 
privilege on the merits of whether Riddell 
should be able to claim privilege because 
what he said was meritorious or not meri- 
torious, then you’ve got to come to some 
kind of judgement as to whether what he 
said was appropriate in the circumstances. 


Mr. MacDonald: But the question that I’m 
trying to come to grips with, and it’s the key 
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question—and there are others that I want 
to follow in trying to clarify it in my mind 
with you, if I may—is whether or not a mem- 
ber of the Legislature has the right to chal- 
lenge, defy, violate laws of the province. 


Mr. Bullbrook: The strangest thing is that 
section 37 gives him absolutely that right, 
subject to the rulings of the House. The 
question of the merit of what a member says 
is of no consequence, because strangely 
enough we continue to give members of 
Parliament immunity for things they say in 
the House; and I think, subject to the nor- 
mal interpretation of the rules, he can say 
whatever he wants to. 


Mr. MacDonald: Ah yes, but he didn’t say 
it in the House. And interestingly enough, 
when the Solicitor General (Mr. Kerr) said 
it in the House he immediately retracted it. 


Mr. Bullbrook: That’s a question, of course, 
of a retraction required by an offending word 
under the rules of the House. That’s where 
retractions come from; they don’t come from 
a question of privilege. 

May I say this—and I’m certainly subject 
to examination by Mr. MacDonald—I want 
to say this, Mr. Chairman, which might help: 
if there are facts to be put in there that you 
can say are of probative value and relevant 
that I haven't put in, they'll certainly either 
be put in by Mr. MacLean or by yourselves. 
I can only say there’s no purpose in leaving 
out any facts, Mr. MacDonald. 


Mr. MacDonald: I’m just submitting—and 
you can comment on it as you wish after I 
have made my submission—that this is a very 
relevant fact. The fact of the matter is that 
that union had been certified by the respon- 
sible body in the province of Ontario. They 
had examined all the cards; they had come 
to the conclusion that those cards hadn’t been 
solicited by intimidation, deceit and so on, 
and therefore they certified the union; it was 
a legal union. What in effect, Mr. Riddell 
was doing was challenging the legality of 
the union, and in effect superseding the 
judgement of the labour relations board. My 
great puzzlement in all this—you have stated 
your case—is that surely an MPP is not a 
supercitizen who can go around challenging 
the laws of the province and be immune in 
so doing. 


[12:30] 


Mr. Bullbrook: I can only say to you, Mr. 
MacDonald, that I totally and unequivocally 
disagree with you when you say he was 
challenging the ruling of the Ontario Labour 
Relations Board. 


Mr. MacDonald: He said the union had 
been certified through intimidation and de- 
ceit and so on. The labour relations board 
responsibility is to examine cards and come 
to the conclusion whether they had been 
solicited and gained voluntarily. 


Mr. Bullbrook: Mr. MacDonald, you draw 
me into something that I don’t want to be 
drawn into. You draw me into the libel and 
slander action. 


Mr. MacDonald: But the privilege relates 
to the libel and slander action. 

Mr. Bullbrook: What happens here is the 
following. You draw me into the fact that 
in those files are 13 written statements from 
people who are members of the union say- 
ing: “I was forced to sign for the following 
reasons.” I have those here. I am not going 
to disclose them. They will be disclosed by 
the viva voce evidence of those witnesses. 

Perhaps Mr. Kellock would help me. I am 
not trying to extricate myself from this, but 
does it have any relevance at all to the 
privilege claim? It might colour the feeling 
of a member in making a decision. I can’t 
stop that and I don’t intend to stop it. If 
a member has come to a conclusion, based 
on the factual situation, I can only say I 
regret that he did so. I hope he comes to a 
conclusion on the basis of the law as enun- 
ciated by counsel in the context of the facts 
that he considers relevant. 


Mrs. Scrivener: It seems to me this matter 
was referred to us by the Speaker under sec- 
tion 38 of the Act. Mr. MacDonald’s point 
really raises section 37. I have no objection 
to broadening the scope of the examination of 
the committee if that is the wish of the com- 
mittee, but it seems to me we had agreed at 
a much earlier meeting to deal with section 


38. 


Mr. MacDonald: Mr. Chairman, if I may 
speak to that, I am not broadening it to 
section 37. 


Mrs. Scrivener: You are. 


Mr. MacDonald: What we are dealing with 
here is an alleged violation of the privileges. 
While I don’t want to get into the merits of 
it, as that will be decided in the courts, the 
whole allegation of the violation of his privi- 
leges was because some citizens deemed their 
rights to have been violated and they have 
launched a suit. 


Mr. Bullbrook: I say to you, sir, Mr. Riddell 
is not trying to deprive them of their right 
to launch the suit. If I may, that is what I 
said at the end of the statement. If I am 
wrong in my understanding of limitations, 
then I have invited you to remedy the dicho- 
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tomy of the coupling of the limitation. I am 
trying to do this. 

I couldn’t possibly ever consider coming 
here and saying Mr. Riddell claimed a privi- 
lege and, therefore, deprived anybody. I am 
not saying that. This is the first time you 
have come to grips with what flows from the 
claiming of a privilege. I ask you not to colour 
it with the substance of the action. 


Mr. MacDonald: May I come back to that 
in a moment? Before I leave the section 
dealing with facts, again I am rather puzzled, 
when you have given your explanation as to 
why you didn’t include it, as to the fact Mr. 
Riddell’s office was not legally under the juris- 
diction of the Speaker and, therefore, there 
was no violation of his rights in giving notice 
of it. 


Mr. Bullbrook: I was going to come to 
grips with it and decided not to. I thought 
that was one point where I couldn’t really 
help you to any great extent. Your counsel 
is going to have to come to grips with that 
thing. 

As you well recognize in my _ response, 
whether it was legally within the sanctuary 
of the Parliament or not is not of any great 
consequence, if my argument holds truth, 
because I am not saying the service itself 
constituted a breach of privilege. I am saying 
in effect that the proceedings commenced con- 
stitutes a breach of privilege. 


Mr. MacDonald: I noted with interest on 
page 17 when you were talking about the 
assembly in section 38, and whether or not 
it is appropriate and whether or not we 
would want to have it changed in light of 
our whole review of this experience, you say 
what the law is and not what you would 
like the law to be. What that law is at the 
moment is that the order in council was 
neither tabled in the Legislature nor was it 
gazetted and therefore it is not the law. 


Mr. Bullbrook: You tell me that it is not 
the law. My problem is, and I say this most 
respectfully, I can’t cite the opinion of Donald 
MacDonald to the committee as to what the 
law is. I must say I don’t know the applica- 
tion of that; I am confessing that. I am not 
sure whether that does in effect mean the 
whole assembly and its environs is not within 
the jurisdiction of the Speaker— 


Mr. MacDonald: Not the assembly itself; 
nobody is questioning that the assembly falls 
under the Speaker’s contro]. But what I am 
asserting is that since the order in council was 
not finalized through tabling in the Legislature 
and gazetting in the Ontario Gazette, it did 
not become the law, and therefore the mem- 
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bers’ offices were not legally brought within 
the ambit of the Speaker’s control. 

However, let me turn to another question. 
In the concluding portion of your statement 
you make a novel assertion: that the time for 
the statute of limitations in the proceedings 
for which Mr. Riddell was given notice would 
not begin from the commitment of the alleged 
libel and slander, as stated in the statute, but 
rather, it would begin only after the privi- 
leged time spelled out iin the Legislative 
Assembly Act had elapsed. It would become 
operative from, I suppose, 20 days after the— 


Mr. Bullbrook: On the 21st day. 


Mr. MacDonald: On the 21st day after the 
Legislature— 


Mr. Bullbrook: I am quoting right from 
Williams here, but I’m also saying the follow- 
ing, as any lawyer has to: I’m saying this is 
what Williams says; he talks about the cor- 
ollary, but it might be that that isn’t the 
law. What I’m saying— 


Mrs. Scrivener: Is there a reason for that 
opinion? 

Mr. Bullbrook: It’s not an opinion; it is 
part of a text on limitations in a series readily 
available. On page 195 and forward he deals 
in effect with the question of the freezing 
of the limitation period. Now, your counsel 
is going to look at it and he is going to say 
one of two things. “Based on Williams and 
his authorities, Mr. Bullbrook is absolutely 
wrong.” However, let’s start with “Mr. Bull- 
brook is right,” okay? 


Mr. MacDonald: It’s the safer premise. 


Mr. Bullbrook: He starts by saying “Mr. 
Bullbrook is right.” Then people, such as 
honourable members here, are tremendously 
relieved, because honourable members have 
been very concerned about the freezing of a 
citizen’s rights. If Bullbrook is right, the 
honourable member says, “Oh, that relieves 
me greatly.” 

But if counsel says, “Bullbrook is wrong, in 
my opinion,” what Bullbrook has said here on 
behalf of Riddell is, if he is wrong, change it; 
don’t deprive the citizen of his rights. The 
purpose of this committee is to digest the 
question of what constitutes a privilege for the 
first time in the history of this assembly. I’m 
saying to you on behalf of the member, Rid- 
dell, if you’ve come to a conclusion that Bull- 
brook is wrong, and if that dichotomy exists, 
then it goes without saying, I presume to say 
to you on Riddell’s behalf, “Don’t deprive the 
citizen of his right.” 


Mr. MacDonald: That’s a safe position for 
you to take, because— 
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Mr. Bullbrook: But I don’t take positions 
because they are safe; I take positions be- 
cause they are reasonable. 


Mr. MacDonald: But, Mr. Bullbrook, the 
law of the province surely is what is oper- 
ative, not what is written in some text. I’ve 
even been involved in the preparation of a 
text on the government and politics of On- 
tario, and I would hate to think anybody 
would think that in any sense would be a 
guidance as to what the law is. The Legisla- 
tive Assembly Act doesn’t state that the sta- 
tute of limitations becomes effective from the 
21st day after the Legislature lifts; nor do any 
of these acts state that, in the instance where 
there has been an offence against the act by 
an MPP, there is this postponement of the 
statute. So that this text surely is irrelevant. 

I come to the conclusion as a layman that 
Bullbrook is wrong and, whatever we may 
do in the future, on the basis of the law 
now, Bullbrook is wrong, because the law 
now, in accordance with your interpretation, 
is depriving citizens of their rights. 


Mr. Bullbrook: Then if I am proven to be 
wrong, you have the happy circumstance of 
not only having some validity to your almost 
essential feeling that 'm wrong, but you can 
also do something about it. However, if I 
may, I have got to say something as a 
lawyer in responding to you. What you're 
doing, in effect, is saying, “Here is a statute 
that prescribes a limitation period. Here is 
a statute that prescribes’—if I’m correct— 
“that they couldn’t commence the action.” 
And you're saying, “Since theyre so mani- 
festly mutually exclusive, then this is my 
opinion.” The problem, and I think Mr. 
Kellock will support me, is that you con- 
stantly face dichotomies of statutes. That's 
what the courts are all about. 


Mr. MacDonald: But this is a fairly mas- 
sive dichotomy that you should deprive— 


Mr. Bullbrook: The degree of dichotomy 
is of no consequence. The problem that faces 
the courts—and, frankly, except for the puni- 
tive aspect of the courts, to a great extent 
there really would be no civil litigation if the 
courts weren't constantly involving themselves 
in the interpretation of statutes—sometimes 
the interpretation of statutes that not only 
create a dichotomy but create an absolute, 
irreconcilable difference. You have statutes 
that have a difference. I’m quoting Williams 
for you to guide counsel as best I can in some 
beginning point to decide this very testy 
question. 


Mr. MacDonald: As a layman I’ve always 
felt I had to operate on the basis that you 
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live within the laws that now exist, not on 
somebody’s textbook interpretation of the 
law. The laws that now exist would be 
ludicrous, would be an ass, if they deprived 
all citizens of their rights and made an 
MPP a supercitizen who could go around 
violating those rights with immunity. 

Mr. Bullbrook: I must say in deference to 
people such as Driedger and Williams and 
Falconbridge and others who write texts, they 
don’t write texts on the basis of saying what 
the law is. They write text saying, “This is 
what we understand the law to be, on the 
basis of the following cases.” 

Mr. MacDonald: I wonder if they dealt 
with this kind of situation. 


Mr. Bullbrook: Nobody has ever dealt with 
this matter before. 


Mr. Bolan: You're the first, Don. 


Mr. Bullbrook: This is the first time. In 
any event, that’s in the brief— 

Mr. MacDonald: Let me get an under- 
standing so that I’m absolutely certain I’m 
correct. Your interpretation of the term 
“molestation” is such a broad one that, in 
effect, any action by any citizen to protect 
his rights when they have been violated is 
an infringement of the MPP’s rights. 


Mr. Bullbrook: No, it’s got to be civil in 
nature. 


Mr. MacDonald: It’s got to be civil in 
nature? 


Mr. Bullbrook: Yes. It says, “any cause or 
matter whatever of a civil nature.” 


Mr. MacDonald: That gets us off into the 
argument as to whether this is form and 
substance and at what point it becomes 
quasi-criminal and therefore to what point 
doesn’t come under section 38. 


Mr. Bullbrook: Quite right. 


Mr. MacDonald: Are you familiar with 
the Ziemba case that was held? 


Mr. Bullbrook: I am, yes. 


Mr. MacDonald: I was rather interested in 
the Ziemba case, which is not the same as 
this, except that it was examining whether 
or not an MPP had the right to withhold his 
sources of information outside. I was rather 
interested in the presentation that was made 
to the courts by the Liberal Party, through 
Jim Breithaupt. He, after going through all 
of the cases, at the end comes to precisely the 
opposite conclusion with regard to an MPP. 


Mr. Bullbrook: Was he dealing with a civil 
matter? 


Mr. MacDonald: Yes. 
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Mr. Bullbrook: He was dealing with a civil 
matter, was he? 


Mr. MacDonald: Withholding your rights? 
Well, he goes through civil and he goes 
through criminal— 

Mr. Bolan: That was a criminal matter. 


Mr. MacDonald: —but his summation on 
page eight of his presentation to the court is: 
“It is a well established rule that a member 
of the Legislative Assembly is like an ordinary 
citizen when he is outside the Legislature.” 


Mr. Bullbrook: He was dealing with the 
fact, if I may analogize, that Donald Mac- 
Donald can’t assault a person tomorrow. He 
was dealing, in effect, with not only a quasi- 
criminal matter; he was, as the member for 
Nipissing said, dealing with the question of 
whether he was in contempt of a court, and 
he was clearly dealing in a criminal matter 
outside the purview of the contempt. 
[12:45] 

I would adopt unequivocally the wording 
of Mr. Breithaupt. The member of the Legis- 
lature is just as subject as any other citizen 
to the normal directions of the state. Mr. 
Kellock almost completely encapsulated the 
distinction. The real distinction is that where 
the state, on behalf of society, must take 
remedial action the member is subject to that, 
just the same as anybody else. 


Mr. MacDonald: But one interpretation of 
molestation is that you can at least give 
notice of taking action even on a civil case as 
long as it doesn’t involve arrest and incarcera- 
tion. 


Mr. Bullbrook: We're going to now deal 
with six pages, I take it, of my brief, in con- 
nection of what we submit molestation to be. 
But molestation can’t be read in isolation. 
Molestation has to be read in the context of 
the other words: “any cause or matter what- 
ever of a civil nature.” 


Mr. MacDonaid: I acknowledge that; I 
recognize this is your interpretation of it; I 
think there may be other interpretations. 
Thank you, Mr. Chairman. 


Mr. Chairman: Are there any further ques- 
tions? Thank you. Mr. Bullbrook. 

Tomorrow morning each of the caucuses 
has normally scheduled a caucus meeting. Is 
it the desire of the committee to sit to- 
morrow morning or tomorrow afternoon? 


Mr. MacDonald: I thought we decided last 
week, Mr. Chairman, that we wanted to at 
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least get the final summations through so 
that our counsel can begin to consider this. 
Whatever may arise in my caucus, I am 
willing to give higher priority to this to- 
morrow. I don’t know if Mr. Grande is so 
willing. 

Mr. Chairman: My concern is that I want 
to see a quorum and I’d be prepared to call 
the meeting for 10 tomorrow morning, if I 
have some assurance that I can see a quorum 
at that time. Mr. Sterling, will you be here? 


Mr. Sterling: I would prefer if we could 
start at 9 tomorrow, Mr. Chairman. 


Mr. Chairman: I’m concerned about two 
things, frankly: one is, this is not the type of 
matter which actually lends itself to coming 
in and going out. There is that concern that 
I want to find tthe time when the members 
can free themselves to sit and to hear the 
summation as we did this morning. That’s im- 
portant, so frankly I don’t want people drop- 
ping in for half an hour and then going off 
to a caucus meeting for an hour and coming 
back latter. 

Mr. MacLean indicated last week that he 
would need perhaps something like three to 
four hours. Mr. Bullbrook, we thank you for 
your summation this morning. That was rather 
succinct and to the point. Mr. MacLean indi- 
cated that he would like to develop his argu- 
ment at some greater length than that— 


Mr. MacDonald: Mr. Chairman, I have no 
objection to starting at 9 but I don’t know if 
that would really meet Mr. Sterling’s point, 
because if it’s going to be three or four hours, 
that means you go to 12 or 1. In fact, maybe 
starting at 9 is wise, so that if it goes to four 
hours it means we can get it done by 1. 


Mr. Chairman: It’s unlikely that your chair- 
man will be here at 9 unless the Don Valley 
Parkway completely disappears in the morn- 
ing. The last time I got up that early I milked 
eight cows. Didn’t like the experience. 

Mr. MacDonald: We all have sacrifices to 
make. 

Mr. Chairman: Of course, if I was the 
minister, I’d have the helicopter pick me up 
and drop me down here. The canal doesn’t 
work that way. 

All right, we will start the meeting to- 
morrow at 10 and I will look for a quorum. 


The committee adjourned at 1 p.m. 
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The committee met at 10:14 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: The chair sees a quorum. 
We are ready to proceed this morning with 
Mr. MacLean making his final submission. We 
will use the same format as yesterday, at- 
tempting to give him full occasion to present 
his submission. At the end of that, we will 
take any question that might be entertained. 

Mr. MacLean, would you proceed? 

Mr. MacLean: If it pleases the committee, 
I would like to refer you to the brief I have 
placed before you. That brief is of some 
length, as you will notice. I will put you at 
ease, as I don’t intend to go through and read 
all of it. I will leave some of it for you to 
read yourselves, but I intend to hit the high- 
lights. 

The brief was prepared sort of from hear- 
ing to hearing in this matter, not knowing 
when I would be called upon, so it is in 
somewhat of a composite form. You will see 
that the brief consists of some submissions on 
the facts in law. Then attached to the brief 
are some appendices. Appendix one, which is 
a notice of action, is at the back of it. At- 
tached to that is exhibit A. 

Mr. Chairman: Does each member of the 
committee have a copy of this brief? 


Mr. MacLean: I started off with enough 
copies for the members of the committee. I 
hope there are enough. Sorry, Mr. Haggerty, I 
thought you had one. 

[10:15] 

Mr. Haggerty, if you look at the back of the 
document where you get by the long argu- 
ment, you get to appendix one. Appendix one 
contains the notice of action. Appendix two is 
a letter of March 30 which was written to 
Mr. Riddell. Attached to that is the tape of 
the CBL interview which takes in the next 
three pages. Following that is a letter of 
April 5 directed to Mr. Bullbrook which is 
self-explanatory. Following that is a supple- 
mentary notice of action. Attached to that 
are excerpts from the London Free Press of 
March 14, the evening and the morning 
editions. I’m sorry, it’s the evening of March 
14, the morning of March 15 and the evening 
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of March 15. Those are the newspaper articles 
that contained the defamations that were com- 
plained of by the intended plaintiffs in the 
action. 

Then there’s the letter of April 3, which is 
appendix four. That goes along with the ap- 
plication for consent to prosecute. That’s self- 
explanatory. There is another letter of April 
6 which also goes along with the application 
for consent to prosecute. Then you see the 
decision of the Ontario Labour Relations 
Board marked as appendix five. The reasons 
of the board are set out. 

The next document, appendix six, is the 
application to institute prosecution brought 
under the Labour Relations Act. Following 
that there is a letter of April 10, 1978, ad- 
dressed to Mr. Bullbrook. Then there is an 
excerpt from the Toronto Globe and Mail of 
May 16 dealing with a matter that was raised 
in Parliament in Ottawa, which I’m going to 
refer to in due course as something very close 
to the problem before you. 

There is an excerpt from the Ottawa Citi- 
zen as the next document bearing on the same 
subject. In addition to that, I have placed 
copies of the Hansard for the Commons de- 
bates for May 2 and May 15, 1978, which 
go into detail into the claim of privilege made 
by Mr. Huntington in Parliament in Ottawa. 
T'll deal with that later in arguments. But the 
case, lin passing, is very close, if not on all 
fours, with the case now before you and in 
which case you'll notice that the claim of 
privilege was rejected. 

I’d say at the outset that parliamentary 
privilege, on the basis of the authorities both 
curial and parliamentary, has since about 
1700 received a developing restrictive inter- 
pretation. It is fair to say on a perusal of 
the authorities that the approach to the in- 
terpretation and application of parliamentary 
privileges has been that they have been 
confined in their operation to a minimum 
infringement of the rights and liberties of 
the public. 

‘This is the rule of construction which has 
been applied, has been held by the courts and 
by Parliament that privilege operates only to 
ensure that the assembly can perform its 
functions. The privilege must be essential— 
in other words, the performance of a func- 
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tion. If it is not, then the probability is that 
there is no such privilege. 

I have in this brief quoted at considerable 
length from the authorities—from Erskine 
May on parliamentary privilege. I don’t in- 
tend to read all those bodies to you, but I'll 
make some reference. Those authorities in 
my respectful submission support our defence 
to these proceedings that there has been no 
breach of parliamentary privilege. Indeed, 
in my submission, there is not a shadow of 
substance to the claim that there has been 
a breach of parliamentary privilege by the 
actions taken by my clients. 


Mr. Chairman: Mr. MacLean, could I in- 
terrupt for just a moment? 


Mr. MacLean: Yes, Mr. Chairman. 


Mr. Chairman: I want to point out to you 
that there are no members of the government 
caucus present at the hearing at this time. 
I have bent over backwards to schedule this 
thing, and I want the record to show that 
there are three members absent from the 
committee to hear a final submission from 
one of the parties. It strikes me that is most 
unfair to the degree, Mr. MacLean, that I 
would offer you, if you so desire, the choice 
of whether you want to continue at this point 
or whether you would like the committee to 
adjourn until we see whether these members 
can be here. 

I point that out for your consideration to 
be fair, because there are three members who 
will have a vote on whether or not this privi- 
lege was breached or not, and they are not 
here to hear a final submission from one of 
the parties. It is true that a Hansard is avail- 
able and they will be provided with the docu- 
ments, but I thought I should point that out 
to you and seek your advice. The committee 
may comment if they choose at this point too. 


Mr. Bolan: I thought Mr. Sterling was 
here. 


Mr. Chairman: He was at the beginning of 
the session this morning, but— 


Mr. MacDonald: I chided him about his 
casual appearance, maybe he’s gone for his 
coat. Yesterday he didn’t like my shirt. 


Mr. Chairman: However, I do think it 
is a serious matter that three members of the 
committee are not present to hear a final 
submission. 

Mr. MacLean: I think it is too, Mr. Chair- 
man, and I would prefer that they be here 
if they can be brought here. I think it’s one 
thing hearing submissions; it’s another thing 
reading them, particularly in the summer 
vacation, 


Mr. Chairman: We're not sure they will 
read it. We will attempt to resurrect their 
bodies. It’s your pleasure if you care to 
continue, or we could adjourn— 


Mr. MacLean: I'll just wait a moment, Mr. 
Chairman, if it pleases the committee. 


Mr. Chairman: I think it reasonable then 
that the committee will adjourn for five 
minutes. 


The committee recessed at 10:24 a.m. 
On resumption at 10:32 a.m. 


Mr. MacLean: If it pleases the committee, 
Mr. Chairman, I will continue with my 
representations. 

As I was saying prior to the recess, it’s our 
submission that there has not been any case 
made out for violation of parliamentary privi- 
lege. Indeed, it’s my submission that the 
claim of parliamentary privilege that has 
been asserted in these proceedings has been 
shown to be without any substance having 
regard to the authorities, both parliamentary 
and judicial. 

The matter that is referred to the commit- 
tee is set forth on the first page of my brief; 
it is, if I may just draw your attention to 
it, “that the matter of the service of docu- 
ments pursuant to the Libel and Slander Act 
and the Labour Relations Act on the member 
for Huron-Middlesex, contrary to section 38 
of the Legislative Assembly Act . . . stand 
referred to the standing committee on pro- 
cedural affairs . . .” I needn’t read the re- 
mainder of that, but let’s look at some of the 
highlights of the facts in this case. 

On or about Thursday, March 16, a notice 
of intent ‘to bring a civil action for libel and 
slander pursuant to section 5 of that act, 
naming Jack Riddell as a proposed defendant, 
was delivered to Mr. Riddell’s secretary at 
his office in the main legislative building. Sec- 
tion 5 of the Libel and Slander Act provides 
that no action for libel in a newspaper or in 
a broadcast applies unless the plaintiff has, 
within six weeks after the alleged libel has 
come to his attention, given to the defendant 
notice in writing specifying the matter com- 
plained of. A copy of the notice is attached 
and marked, as I said, appendix one to this 
proceeding. 

I have advised your counsel, Mr. Kellock, 
that a writ has been issued. I have supplied 
Mr. Kellock with a copy of that writ, and I 
believe it is incumbent on me to bring that 
to the attention of the committee. That writ 
—it hasn’t been served—was issued on June 
14, 1978, and it reads: “The plaintiffs’ claim 
is for damages against the defendant for libel 


and slander published by the defendant on 
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Tuesday, March 14, 1978; on Wednesday, 
March 15, 1978; on Friday, March 17, 1978; 
and on other occasions, in that he did state 
to the press and the news media and persons 
representing the press and news media de- 
famatory and false statements of and concern- 
ing the plaintiffs which have caused, and con- 
tinue to cause, damages to the plaintiffs per- 
sonally and to the persons they represent. 

“The plaintiffs’ claim is for damages, actual, 
consequential and punitive, in respect of libel- 
lous and slanderous remarks made by the 
defendant which were intended to mean or 
imply, and would be interpreted to mean or 
imply, that the plaintiffs as officers and or- 
ganizers of the International Union, United 
Automobile, Aerospace and Agricultural Im- 
plement Workers of America (UAW) in Can- 
ada and Local 1620 in Ontario, used illegal, 
deceitful, fraudulent and intimidatory meth- 
ods and means to obtain membership cards 
from employees employed by Fleck Manu- 
facturing Company at Huron Park, Ontario, 
and that they fraudulently and illegally used 
these membership cards to obtain bargaining 
rights and certification for such employees 
from the Ontario Labour Relations Board. The 
said statements were also intended to mean 
and imply and would be interpreted to mean 
and imply that the plaintiffs as officers and 
organizers of the union used illegal threats 
and physical intimidation and illegal means to 
persuade the employees of the company to 
engage in a strike against Fleck Manufacturing 
Company and that the union was not a cred- 
ible organization and did not, in fact, repre- 
sent the interests of the employees or have 
their support. 

“The said defamatory statements published 
bv the defendant have interfered with and 
caused serious preiudice to the position of the 
union as the bargaining agent and has serious- 
ly interfered with collective bargaining be- 
tween the union on behalf of the employees 
and management and have contributed sub- 
stantially to the prolongation and continuation 
of the strike now in progress at the plant. 

“The said defamatory publications made 
by the defendant were published as follows: 

“In the evening edition of the London Free 
Press, on Tuesday, March 14, 1978; 

“In the morning edition of the London Free 
Press, on Wednesday, March 15, 1978; 

“In the evening edition of the London Free 
Press. on Wednesdav. March 15. 1978: . 

“In the Toronto Globe and Mail, on Wed- 
nesday, March 15, 1978: 

“On radio station CBL (Toronto) on the 
morning of Wednesday, March 15, 1978; 

“On television station CFPL (London) in 
the evening of Friday, March 17, 1978; and 


“In newspapers and on radio and television 
stations at time and places not known to the 
plaintiffs at the present time, in the week of 
March 14, 1978, to March 21, 1978. 

“Statements made by the defendant in the 
legislative chamber of the Ontario Legislature, 
and statements in respect of which the defen- 
dant may be otherwise privileged by virtue of 
the Legislative Assembly Act ... as amended, 
are not the subject matter of any complaint by 
the plaintiffs, and no cause of action is as- 
serted in respect thereof.” 

As I say, Mr. Chairman and members of 
the committee, that document has not been 
served; so that proceedings have not been 
taken in consequence of the document as yet. 
It has merely been issued, and you'll recall 
that I brought up to the committee, at one 
of the earlier meetings, our concern for the 
fact that the limitation period was rapidly ex- 
piring. This writ was isued on the eve of the 
termination of the limitation period. What has 
now transpired is that the notice of intent to 
bring an action has now materialized into 
the issuance of a writ. In my submission, it 
makes no difference, for purposes of our claim, 
to the propriety of that action; that action does 
not infringe parliamentary privilege. 

Continuing on with the statement of facts, 
Mr. Chairman and members of the commit- 
tee: In a letter dated March 30, 1978, ad- 
dressed to Mr. Tack Riddell in his office at 
Queen’s Park, the solicitors for the persons 
named as the intended plaintiffs in the notice 
given under the Libel and Slander Act sent 
Mr. Riddell a copy of a transcript of his re- 
marks alleged to have been made by him in 
the notice to the CRT redio station on March 
15, 1978. A copy of this letter and the en- 
closed transcript is attached and marked ap- 
pendix two hereto. 

In a letter dated April 5, 1978, the solici- 
tors for the persons named as intended plain- 
tiffs in the notice under the Libel and Slan- 
der Act, namely MacLean and Chercover, 
sent a supplementary notice of action to the 
solicitor for Mr. Riddell, Mr. James Bull- 
brook. This supplementary notice of action 
contained copies of newspaper articles printed 
in the London Free Press on March 14, 1978, 
and in the morning and evening editions of 
the same paper on March 15, 1978. The said 
letter of April 5, 1978, and supplementary 
notice of action with newspaper clippings 
referred to herein is attached as appendix 
three. 

It is stated in a supplementary notice of 
action, as it was in the original, that: “. 
the defamatory words complained of relate 
to comments made by the said Jack Riddell 
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with regard to the actions of the plaintiffs, 
and other members of the UAW, incidental 
to the application for a certification certifi- 
cate at Fleck Manufacturing Company Lim- 
ited, Huron Park, Ontario, and with regard 
to the action of the plaintiffs, and other mem- 
bers of the UAW, in the course of a legal 
strike by the UAW against the said Fleck 
Manufacturing Company Limited.” 

The statements alleged to have been made 
by Mr. Riddell to radio station CBL and to 
the news media, and alleged to be defam- 
atory of and concerning the plaintiffs named 
in the notice, included statements to the 
following effect and meaning: 

The evidence of membership in the form 
of membership cards which the UAW had 
placed before the Ontario Labour Relations 
Board and on the basis of which they were 
certified by the board to represent the em- 
ployees at Fleck were obtained by threats 
and devious means. In consequence, a large 
number of the employees for whom the UAW 
had been certified did not wish to be repre- 
sented by this union. In effect, the UAW 
had perpetrated a fraud on the Ontario 
Labour Relations Board in obtaining its certi- 
fication to represent the employees in ques- 
tion. A large number of the employees on 
strike were only on strike because they or 
their families had been threatened with 
physical violence. The majority of the work- 
ers are not supporting the strike and a lot 
of the workers did not want to join the union. 
In consequence, the UAW was not a credible 
organization and did not, in fact, represent 
the interests or the wishes of the employees 
and they should not support it. 

That material comes from the newspaper 
clippings; I leave it to the members of the 
committee to read the matters in detail. But 
those constitute the allegations that were 
being made, or the statements that were be- 
ing made against my clients. 

Continuing on with the facts: On or about 
March 16, the International Union, United 
Automobile, Aerospace and Agricultural Im- 
plement Workers of America (UAW), as 
applicants, filed an application with the On- 
tario Labour Relations Board for consent 
to institute a prosecution against Fleck Manu- 
facturing Company, Bill McIntyre, Bill 
Freeth, Grant Turner, Jack Riddell and Ray 
Glover. As the committee is probably aware, 
the respondents McIntyre, Freeth and Glover 
are members of the Ontario Provincial Police 
force. Mr. Grant Turner is the vice-president 
of the company. 

In the application for consent to prosecute, 
it is stated in paragraph 26 as follows: 


“On or about the 14th and 15th of March, 
1978, the respondent, Jack Riddell, a Liberal 
MPP, acting for and on behalf of the re- 
spondent company, advised the press for 
publication, and made false and inaccurate 
statements to the same effect, on the radio, 
as follows: 

“That the applicant union had obtained its 
certification from the Ontario Labour Rela- 
tions Board as the bargaining agent for the 
employees of the respondent company by 
threats, intimidation and deception, and that 
most of the employees had never wanted and 
did not want to belong to or be represented 
by the UAW. This statement was made with 
the intent to defame, discredit, undermine 
and thereby to interfere with the represen- 
tation by the UAW of the employees in the 
bargaining unit and to further the company’s 
union-busting tactics against the applicant 
union. 

“Implicit in his said statements to the press 
and radio was the false and inaccurate accu- 
sation that the UAW had perpetrated decep- 
tion and fraud upon the Ontario Labour Re- 
lations Board in order to obtain a certificate 
as the bargaining agent for the employees 
in question. 

“He also stated or suggested that most of 
the employees in the bargaining unit were 
against the strike and were not participating 
in it, and they had ‘flooded’ his riding office 
with calls that they wanted to return to 
work or did not want the union.” 

It is alleged in paragraph 26 of the appli- 
cation for consent to prosecute, that the 
respondent, Jack Riddell, had, because of 
what he had stated, as referred to in para- 
graph 26 of the application, violated section 
56 of the Labour Relations Act, by inter- 
fering with the representation by the UAW 
of the employees in the bargaining unit. 


[10:45] 


Further particulars and material facts con- 
cerning alleged improprieties on the part of 
the respondent, Jack Riddell, in addition to 
those set forth in paragraph 26 of the appli- 
cation for consent to prosecute, were sent to 
the board in letters from the union’s solicitors 
—I referred you to these already—dated April 
3 and 6. These letters are attached and 
marked appendix four. In these letters it is 
alleged that the respondent, Jack Riddell, had 
spoken to employees on the picket line and 
had told them that the respondent, Grant 
Turner, vice-president of the company, had 
asked him to speak to the picketers. 

The purport of what he said to the picket- 
ers, as alleged in the letters, is to the effect 
that if they continued with the strike, the 
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plant would close down and they would be 
without a job. As indicated in the letter of 
April 6, he is alleged to have told the 
picketers that the UAW and the NDP were 
trying to shut the plant down and that he was 
trying to prevent it. There was also the impli- 
cation from his remarks that the position 
taken by the company in terms of its low 
wage offer in the amount of $2.85 per hour 
was not unreasonable, having regard to the 
competition in the United States, 

The application for consent to prosecute 
also involves allegations of unfair Jabour prac- 
tices against Fleck Manufacturing Company 
for violations of sections 3, 14, 56, 58(c), 61, 
70 and 85 of the Labour Relations Act and 
against the respondent, Grant Turner, for the 
same violations of the Labour Relations Act. 
In addition, the applicant alleges unfair 
labour practices against three members of 
the Ontario Provincial Police for acting in 
contraventions of sections 56 and 61. Section 
61 is the intimidation section under the 
Labour Relations Act. 

This application for consent to prosecute 
was mailed by the registrar of the Ontario 
Labour Relations Board to Mr. Riddell at his 
Queen’s Park office in a letter from the On- 
tario Labour Relations Board, dated March 
20, 1978. 

In my submission it is important—I’m not 
reading from my brief at the moment—in 
examining the character of the proceedings 
and the complaint made against the respon- 
dent, Jack Riddell, in the application for 
consent to prosecute and in the notice of 
intent to bring the action for libel and slander, 
to look at that in the context of the timing of 
the remarks that he made, the timing of his 
visitation to the plant and what had trans- 
pired up until that time at the plant. 

The facts and circumstances of that are 
set forth in the application for consent to 
prosecute. Jt is my submission, which I 
think has been affirmed by at least some 
members of the committee during the course 
of these proceedings, that the committee does 
not have a mandate and does not wish to 
embark upon a trial of the merits of the 
unfair labour practice proceedings or a trial 
of the libel and slander action. That’s apart 
from the problem. 

However, in approaching the problem and 
in approaching the question as to whether or 
not there has been a violation of parliamen- 
tarv privilege, one has to look at the nature 
and character of the proceedings and, at the 
same time, at the nature and character of 
the conduct complained of in those proceed- 
ings. When one looks at the application for 
consent to prosecute—I’m not going to read 


it all—it appears that the union was certified 
as a collective bargaining agent for a bar- 
gaining unit of the employees at Fleck Manu- 
facturing Company on October 20, 1977. 

The union was certified outright on the 
basis that it had more than 55 per cent of 
the employees of the respondent as members 
in the bargaining unit at the time the appli- 
cation was made. The evidence was that 
there was in excess of 80 per cent. No chal- 
lenges were made to the evidence of mem- 
bership submitted by the union to the board 
for certification. 

Following certification, the company and 
the union engaged in meetings. From the 
union’s point of view those meetings were 
intended to result in the making of a collec- 
tive agreement. Some nine meetings took 
place and are referred to in this application, 
but the negotiations broke off on or about 
Friday, March 3. 

Coincidentally on that same day, meetings 
were held in the plant. Employees were sum- 
moned to attend meetings, and at one meet- 
ing in the morning two members of the 
Ontario Provincial Police were present, Alle- 
gations were made in the application that 
the effect of that meeting was highly intimi- 
datory. The effect of the meeting was to give 
rise to dissension and conflict among the 
employees and fear for the consequences if 
they participated in a lawful strike, also fear 
for their continued position with the com- 
pany. 

There were also, prior to that meeting, al- 
legations made of conduct involving manage- 
ment and a circulation of petitions designed 
to create fear and conflict among the em- 
ployees. 

There are allegations of bulletins being 
distributed by management, one in particular 
that is of a very critical nature in so far 
as the bargaining relationship of the union 
and the company was concerned. That’s refer- 
red to on page five of the application for 
consent to prosecute. It’s a document that was 
circulated over the signature of the president 
of the company, Fred Berlet, and it says, in 
part, “the management and supervision of 
Fleck prefer to deal with our people.” I 
may read the first part of it. 

“TI have on many occasions before stated our 
company’s policy on unions but I think it can 
stand repeating again at this time. The man- 
agement and supervision of Fleck prefer to 
deal with our people directly rather than 
through a third party. This is a non-union 
organization. It always has been and it is 
certainly our desire that it will always be 


that way. 
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“This does not mean that from time to time 
we do not have problems. However, we have 
always been able to work these out among 
ourselves without the intervention of out- 
siders. Unions have never gotten anyone his 
job, neither have they caused anyone to keep 
his job. Only each of us working together to 
make Fleck a viable, healthy business can 
do that . . . We want to keep our plant free 
from artificially-created tensions that can be 
brought on by the actions of outsiders such as 
a union, We feel that a union would be of 
no advantage to any of us... 

“It is not necessary for you to pay union 
dues to receive fair treatment at Fleck.” 

I realize, Mr. Chairman and members of 
the committee, that this committee, as I said, 
is not going to get into the merits of all 
this, but it is germane to look at the timing 
and the effect in order to understand the 
conduct of the respondent, Jack Riddell. 

He injected himself into this situation— 

Mr. Sterling: Could you just tell me what 
the date of that memorandum was? 


Mr. MacLean: The memorandum is dated 
November 16, 1977. It is on page five, Mr. 
Sterling. 

As I said, I didn’t want to get into the 
merits of the matter. But it is necessary to 
look at this in order to examine the context 
and the character of the conduct complained 
of. One of the major matters of complaint in 
the application for consent to prosecute is 
that the company was not bargaining in good 
faith. The company would not discuss or 
bargain in good faith. The company would 
not discuss or bargain on union security. 

Then we look at the conduct that’s com- 
plained about in the application for consent 
to prosecute and in the notice of intent to 
bring an action for libel and slander. The 
statements that are being made to the effect 
that the union does not represent the em- 
ployees. That is the same sort of thing the 
company is saying, namely, it won’t agree 
to discuss union security. To say that the 
union does not represent the employees in 
those circumstances plays in with the com- 
pany and in my submission is a very serious 
statement to be making, apart from the con- 
siderations that the statements also involved 
allegations that the union had obtained its 
membership, in effect, by committing a 
fraud on the Labour Relations Board, 

That’s the context of all this. Continuing 
on, when the application first came on for 
hearing before the Ontario Labour Relations 
Board on April 11—that’s the application for 
consent to prosecute—counsel for Mr. Jack 
Riddell, who was not present at the hearing, 


raised a preliminary objection to the board’s 
jurisdiction to entertain the application made 
in respect of Mr. Riddell on the grounds 
that sections 37 and 38 of the Legislative 
Assembly Act conferred privileges upon Mr. 
Riddell which prevented the application from 
being made against him. 

In this respect, counsel for Mr. Riddell 
argued that as the application was made dur- 
ing the time of privilege contemplated by 
section 38 of the Legislative Assembly Act, 
it could not be made or entertained by the 
board at this time. Counsel for Mr. Riddell 
did not ask the board for a ruling in respect 
of his objection based on section 37, but 
took the position that the determination of this 
issue and the question as to whether the 
statements made by Mr. Riddell were suffi- 
ciently within the discharge of his duties as 
a member of the assembly to fall under sec- 
tion 37 could only be made at the end of the 
hearing in the light of all the evidence ad- 
duced. 

As I understand it, in his submissions here 
yesterday, Mr. Bullbrook was not complain- 
ing that there was any violation of his client’s 
parliamentary privilege because of anything 
contained in section 37; that is, he was not 
complaining that there was any involvement 
of an interference with his freedom of speech 
under section 37, as to anything said by his 
client before the assembly. I would interpret 
that to include, if that particular branch of 
the law applies, any extension of that. Ill 
come to that qualificaion later in my submis- 
sion. 

It is also my understanding that Mr. Bull- 
brook was not asserting a violation of par- 
liamentary privilege, based on the physical 
service of the document in his office. So I 
put it to the committee that any claim in law 
in regard to those two matters must be taken 
to have been abandoned by Mr. Riddell. 
[11:00] 

Following the hearing of April 11 before 
the Ontario Labour Relations Board, the 
board then released a decision on or about 
May 2 and dismissed Mr. Riddell’s claim, 
the privileges under section 38, as constitut- 
ing a bar to the application against him. In 
its decision, the Ontario Labour Relations 
Board reviews at length the history and 
precedents dealing with the scope and mean- 
ing of parliamentary privilege and the sub- 
ject matter intended to be covered by section 
37 of the Legislative Assembly Act. 

I think it is useful to examine the reasons 
of the Ontario Labour Relations Board. After 
giving lengthy reasons the board concludes, 
in paragraph 35 of its decision, as follows: 
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“For the purposes of clarity we summarize 
our conclusions as follows: If the board’s 
proceedings under section 90 of the Labour 
Relations Act are of a civil nature within the 
meaning of section 38—a proposition which 
we expressly reject—then the term ‘molesta- 
tion’ in section 38 of the Legislative Assembly 
Act refers primarily to physica] detention, 
arrest or committal in relation to civil pro- 
ceedings and not to the mere institution and 
hearing of civil proceedings.” 

That is basically my submission as well, 
Mr. Chairman and members of the commit- 
tee, that “molestation” is not the mere institu- 
tion and hearing of civil proceedings. It is 
not molestation to initiate a civil action or to 
proceed with that civil action. 

The board continues: “If ‘molestation’ in 
section 38 includes harassment of a member 
by the institution of civil proceedings which 
are frivolous and vexatious, there is nothing 
on the face of the instant application to 
establish such an abuse. In fact, the board’s 
proceedings in respect of an application for 
consent to prosecute are ‘quasi-criminal’ or 
sufficiently criminal in nature as to be out- 
side the scope of proceedings of a civil nature 
contemplated by section 88 of the Legislative 
Assembly Act.” 

The board then goes on to conclude: “For 
the above reasons, we are satisfied that there 
is nothing in section 88 of the Legislative 
Assembly Act to impede the jurisdiction of 
this board to entertain an application for con- 
sent to prosecute Mr. Riddell.” 

I would like to take the committee through 
some of the ‘highlights of the reasons given 
by the Ontario Labour Relations Board. 

“In its decision, the board reasons, among 
other things, as follows: 

“ .. from 1770 to the present, members of 
Parliament could assert no general privilege 
with respect to the institution of civil pro- 
ceedings against them. Arrest and imprison- 
ment in relation to those proceedings was, 
however, recognized as a form of molestation 
and interference with the discharge of their 
duties.” 

I want to say this—and I will return to this 
later on—there is some question about wheth- 
er at any time the initiation of civil proceed- 
ings constituted a molestation. There is seri- 
ous question about the accuracy of the state- 
ment made by the board and we will see 
that when we look at Erskine May. 

I want to continue: “Their privilege in 
that regard continued.” 

There is no doubt that before passing, 
there was a privilege against being impleaded 
in a civil action but, as we will see, the way 


that was dealt with was by certain writs that 
were issued or directions that were issued 
by Parliament for the courts staying the pro- 
ceedings. 

There was a writ of supersedeas. I just want 
to mention that to the committee at this 
point. 

Let us continue with the board’s reason- 
ing: “In England, from then to now, the 
arrest, imprisonment, detention or attach- 
ment of members of Parliament in relation 
to matters of debt and other civil actions 
has been viewed as molestation and breach 
of their privilege. The instituting and main- 
taining of civil actions has not. 

“The law appears to be identical as it 
applies to members of Parliament of Canada. 
The privileges of the members of the Senate 
and House of Commons were first established 
in section 18 of the British North America 
Act. That section was repealed and _ re- 
enacted by section 18 of the Parliament of 
Canada Act which provides: 

““The privileges, immunities and powers 
to be held, enjoyed, and exercised by the 
House of Commons and by the members 
thereof respectively shall be such as are from 
time to time defined by acts of the Parliament 
of Canada, but so that the same shall never 
exceed those at the passing of this act held, 
enjoyed, and exercised by the Commons 
House of Parliament of the United Kingdom 
of Great Britain and Ireland and by the 
members thereof.’ 

“The effect of that section is to grant to 
federal members of Parliament the same 
privileges and immunities that were held by 
members of the House of Commons of the 
United Kingdom in 1875. They do not, there- 
fore, have complete immunity from civil 
actions since that immunity had been removed 
from their British counterparts for over 100 
years at the time of the 1875 statute.” That 
is the Parliament of Canada Act. “The issue 
then becomes whether members of the Legis- 
lative Assembly of Ontario enjoy greater 
privileges and immunities than their peers in 
Ottawa and Westminster. 

“The Legislative Assembly of Ontario was 
established by section 69 of the British North 
America Act. That statute did not, however, 
invest any parliamentary privileges and im- 
munities on the members of the Legislature. 
In 1876 the Legislative Assembly of 
Ontario enacted what has come to be the 
present section 38 of the Legislative Assembly 
Act. In its original form it was as follows: 

“Except for any breach of this Act, no 
member of said assembly shall be liable to 
arrest, detention or molestation for any debt 
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or cause whatsoever of a civil nature within 
the legislative authority of this province, 
during any session of the Legislature, or during 
the 20 days preceding or the 20 days follow- 
ing such session.’ 

“In our view section 88 of the Legislative 
Assembly Act must be interpreted as giving 
to members of the Legislature of Ontario the 
same privileges and immunities from arrest, 
detention or committal in matters relating to 
civil proceedings as have been enjoyed by 
the members of the British House of Com- 
mons and the Parliament of Canada since 
1875, and nothing more. 

“We find that the Legislature did not in- 
tend, by the enactment of section 38 of the 
Legislative Assembly Act, to impose on the 
citizens of this province the potential for the 
same mischief that was done away with by 
the English statute of 1770. In argument, 
counsel for Mr. Riddell conceded, as he must, 
that if his interpretation of the word ‘molesta- 
tion’ in that section is correct, a member of 
the Legislative Assembly who had, for ex- 
ample, negligently run over and killed a child 
while driving his automobile could not be 
made the subject of a civil action in respect 
of that serious event during the time of privi- 
lege described in section 38. In our view 
that is not the Jaw in Ontario. 

“When section 88 was enacted in 1876 the 
scope of the privileges of members of Parlia- 
ment both in Britain and Canada was well 
settled and the word ‘molestation’ did not 
have so broad a meaning as to include the 
institution of any civil proceedings. The 10th 
and 20th century meanings of the word 
‘molestation’ are well enunciated in May’s 
19th edition, pages 148 to 153. It is clear that 
arrest in execution of a civil judgement and 
to secure the payment of a civil debt is 
viewed as ‘molestation’ and in breach of the 
privileges of a member of a legislative body. 

“In modern usage, ‘molestation’ most often 
refers to threats, harassment and actual physi- 
cal abuse of members of a legislative body. 

“It may be that the institution of civil pro- 
ceedings which are on their face frivolous and 
vexatious and are calculated to embarrass a 
member or interfere with the normal execu- 
tion of his duties would amount to ‘molesta- 
tion’ within the meaning of section 38 of the 
Legislative Assembly Act. But in the instant 
case, given the particulars alleged in the ma- 
terial filed by the applicant, that is not the 
case; if the facts alleged against Mr. Riddell 
are proved, there is an arguable case as to 
whether breaches of the Labour Relations Act 
have occurred and whether this board’s con- 
sent to a criminal prosecution should issue. 
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“Do members of the Legislative Assembly 
of Ontario enjoy by prescriptive right the 
same immunities from civil proceedings that 
were held through usage by members of the 
Imperial Parliament from 1477 to 1770? The 
highest judicial authority suggests that they do 
not. 

“In Kielley v. Carson, the judicial com- 
mittee of the Privy Council held that in the 
absence of express statutory authority, the 
House of Assembly of Newfoundland did 
not have the inherent authority enjoyed by the 
Parliament of Westminster to prosecute and 
commit a subject for threats and _ insults 
amounting to contempt out of the House. The 
common law privileges and powers impliedly 
enjoyed by a legislature and ‘its members are 
no more, in the words of the judicial com- 
mittee, ‘than such as are necessary to the exis- 
tence of such a body, and the proper exercise 
of the functions which it is intended to exe- 
cute.’ 

“The test to be applied, therefore, is 
whether complete immunity from civil pro- 
ceedings for its members during the time of 
privilege is necessary to the functioning of 
the assembly of Ontario. It is difficult to see 
how so broad a privilege could be said to be 
necessary to the functioning of that body 
when it has not been necessary to the func- 
tioning of the Parliament of Canada _ since 
1867 nor to the Parliament of the United 
Kingdom since 1770. 

“We, therefore, find nothing in the common 
law giving rise to an inherent privilege in 
Mr. Riddell that would stay these proceedings 
even if they could be described as being of a 
civil nature. 

“That brings us to the second branch of 
our interpretation of section 38. The argu- 
ment advanced on behalf of Mr. Riddell also 
fails for the fundamental reason that pro- 
ceedings by way of an application for consent 
to prosecute under section 90 of the Labour 
Relations Act are not proceedings of a civil 
nature within the meaning of section 38 of 
the Legislative Assembly Act. The Supreme 
Court of Ontario has determined that certifi- 
cation proceedings before this board are not 
a ‘civil suit’ or an ‘action.’ An application for 
consent to prosecute is less civil and more 
criminal in nature than certification proceed- 
ings. 

“It would be inconsistent to suppose that 
the Legislature would have exempted its own 
members from the penal provisions of The 
Labour Relations Act by virtue of section 38 
of The Legislative Assembly Act. 

“The view that the Legislature did not 
intend its members to be immune from prose- 
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cution for acts in breach of The Labour 
Relations Act finds support in May: 

“... The development of the privilege has 
shown a tendency to confine it more narrowly 
to cases of a civil character and to exclude 
not only every kind of criminal case, but also 
cases which, while not strictly criminal, par- 
take more of a criminal than of a civil 
character. Privilege of Parliament is granted 
in regard to the service of the Commonwealth 
and it is not to be used to the danger of the 
Commonwealth. . .’ 

“We are satisfied that the instant proceed- 
ings are sufficiently criminal in nature as to 
be outside the scope of what is contemplated 
in section 38 of the Legislative Assembly Act.” 

I then deal in my brief with the order in 
council that was referred to in these proceed- 
ings. Perhaps I could just deal with it in this 
way and leave it because it is my position that 
Mr. Riddell has abandoned any claim to a 
breach of privilege based on the physical 
location of any service on him. If I may just 
read this part: 

Section 93(1) of the Legislative Assembly 
Act provides that the Speaker of the Assembly 
has control of the legislative chamber and such 
other parts of the legislative buildings as may 
be designated by the Lieutenant Governor in 
Council. An order in council approved by Her 
Honour, the Lieutenant-Governor, dated 
January 15, 1975, approved the recommenda- 
tion of the Premier that, inter alia, the offices 
of the members should also be placed under 
the control of the Speaker. 

At the time of the events herein this order 
in council had not been laid before the 
assembly as required by section 93(1) of the 
Legislative Assembly Act nor had it been 
filed with the registrar of regulations under 
the Regulations Act. Further, the order in 
council had not been published in the Ontario 
Gazette. Section 3 of the Regulations Act 
provides that unless otherwise stated in it, a 
regulation comes into force and has effect on 
and after the day upon which it is filed with 
the registrar of regulations. Further, in section 
4 it is provided that “except where otherwise 
provided, a regulation that is not filed has no 
effect.” 

Section 5 of the act stipulates that every 
regulation shall be published in the Ontario 
Gozette within one month of its filing. Section 
5(3) of the act provides that a regulation that 
is not published is not effective against a 
person who has not had actual notice of it. 


[11:15] 
So it’s my submission that the order in 


council is ineffective for the reasons that have 
been mentioned. And that it does not operate 
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therefore to extend, parliamentary privilege 
outside of the legislative chamber. The privi- 
lege exists only within a legislative chamber. 
That’s the effect of the fact that the order 
in council is of no legal validity. 

Now the terms of reference and the issues 
in this case, I have set forth in my brief as 
follows: 

The area of inquiry and relevance of sub- 
ject matter are clearly stipulated in the terms 
of reference and mandate the committee to 
enquire into: “The matter of service of docu- 
ments pursuant to the Libel and Slander Act 
and the Labour Relations Act on the member 
for Huron-Middlesex contrary to section 38 of 
the Legislative Assembly Act... .” 

The subject of relevance, therefore, is 
clearly the service of documents. The com- 
mittee is accordingly limited in its inquiry 
to the determination of whether the service of 
the documents in question constituted a breach 
of the member’s privilege as provided by the 
immunities conferred under section 38 of the 
Legislative Assembly Act. 

The committee must therefore examine: 

1. What was served, namely, the nature of 
the documents and the character of the pro- 
ceeding to which it related; 

2. Where it was served, i.e., whether it 
was served within the precincts of the build- 
ing under the control of the Speaker. That 
issue, in my submission, is no longer before 
the committee; 

8. When it was served, ie., was it served 
during the period of privilege? That issue is 
before the committee, but there is not dis- 
pute about it; 

4, Was the manner of service personal or 
by mail? Something may hinge on that, but 
my submission in the circumstance of thiis case 
is nothing really; it’s really of no consequence. 

It’s my submission, however, that the ques- 
tion of threshold and major importance, in the 
circumstance of this case, is what was served, 
in other words, the identification of the docu- 
ments and the proceedings to which they 
related. The answer to this question may make 
inquiry into some or all of the other questions 
unnecessary. 

The committee, of course, must also con- 
sider the meaning and reach of section 38 of 
the Legislative Assembly Act. This section, 
however, cannot be interpreted in isolation 
from section 87 of the act or from sections 
45 or 52. These sections, insofar as they are 
material to this case are as follows: 

“Section 37. A member of the assembly is 
not liable to any civil action or prosecution, 
arrest, imprisonment or damages, by reason 
of any matter or thing brought by him by 
petition, bill, resolution, motion or otherwise, 
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or said by him before the assembly or a 
committee thereof...” 

That’s the free speech protection that’s 
given under Legislative Assembly Act; it’s 
a free speech provision. 

“Section 38. Except for a contravention of 
this act, a member of the assembly is not 
liable to arrest, detention or molestation for 
any cause or matter...” 

I want to pause there just for a moment, 
Mr. Chairman and members of the board. 
In his submissions yesterday, Mr. Bullbrook 
quoted the section as saying, “any case or 
matter.” I think that was a matter of in- 
advertence on his part, I don’t attribute that 
to any attempt to misrepresent that. 


Mrs. Scrivener: Mr. Chairman, I believe he 
said it correctly at one point. He said “cause.” 


Mr. MacLean: It’s important to bear that 
in mind, that it’s “cause,” not “case.” 

. . . for any cause or matter whatever of 
a civil nature during a session of the Legis- 
lature or during the 20 days preceding or 
the 20 days following a session .. .” 

We must also consider, when we're in- 
terpreting section 38, the other provisions, 
any other provisions that are relevant in 
the statute. My submission is relevant. 

Section 45(1) provides: “The assembly has 
all the rights and privileges of a court of 
record for the purposes of summarily in- 
quiring into and punishing, as breaches of 
privilege or as contempts and without affect- 
ing the liability of the offenders, to prosecu- 
tion and punishment criminally or otherwise, 
according to law, independently of this act, 
the acts, matters and things following: 

“1. Assault, insult, or libel upon a mem- 
ber of the assembly during a session of 
the Legislature or during the 20 days pre- 
ceding or the 20 days following a session. 

“2. Obstructing, threatening or attempting 
to force or intimidate a member of the 
assembly ... 

“10. Taking any civil proceeding against, 
or causing or effecting the arrest or imprison- 
ment of a member of the assembly in any 
civil proceeding for or by reason of any 
matter or thing brought by him by petition, 
bill, resolution, motion or otherwise, or said 
by him before the assembly or a committee 
thereof. 

“11. Causing or effecting the arrest, de- 
tention, or molestation of a member of the 
assembly for any cause or matter of a civil 
nature during a session of the Legislature or 
during the 20 days preceding, or the 20 
days following a session. . .” 

Section 52: “Except so far as is provided 
by section 40, nothing in this act shall be 


construed to deprive the assembly or a com- 
mittee or a member thereof of any right, 
immunity, privilege or power that the 
assembly, committee or member might other- 
wise have been entitled to exercise or 
enjoy...” 

At this point, it is my submission that the 
case referred to by the Ontario Labour Re- 
lations Board, Kielley and Carson, which 
dealt with the powers of the House of 
Assembly of Newfoundland, if that case is 
good law in Ontario, I refer also to the 
case of Landers and Woodsworth that Mr. 
Kellock mentioned yesterday. It’s my sub- 
mission that there are no inherent privileges 
in the Legislative Assembly. Those privileges 
must be found in a statute; they must come 
by statute. 

Section 52 relates really to the privileges 
that emanate from the freedom of speech 
provision which are considerable in my sub- 
mission. There’s no question about the fact 
that the area is somewhat murky from a legal 
point of view. I think that the case referred 
to by the Labour Relations Board and the 
Landers and Woodsworth case are good 
authority for the position and that that 
position is stronger than the other position 
that there are no inherent privileges and that 
those privileges must come by statute. 

Let me proceed to the points of my argu- 
ments on the merits. It is submitted that the 
facts of this case do not establish or suggest 
any breach of privileges of the member for 
Huron-Middlesex as contemplated by the 
Legislative Assembly Act and, in particular, 
section 38 thereof. It is manifest that section 
38 does not confer a _ special status or 
immunity on a member of the Legislative 
Assembly from civil actions or criminal or 
quasi-proceedings during a time of privilege. 

Section 37 is the only section which con- 
fers a privilege on a member of the Legis- 
lature from any civil action or prosecution, 
arrest, imprisonment or damages by reason 
of any matter or thing brought by him or 
said by him before the assembly or committee 
thereof. Obviously section 37 prohibits only 
one type of action or prosecution against a 
member of the Legislative Assembly. In 
substance, section 37 provides a member, 
with absolute privilege for anything said by 
him before the assembly or a committee 
thereof. It protects the member’s freedom 
of speech. 

In applying elementary principles of 
statutory construction, it is manifest that if 
section 38 intended to confer an all-inclusive | 
privilege on a member of the Legislative 
Assembly from all civil actions or any civil 
action, in addition to those contemplated by 
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section 37, during the time of privilege, it 
would have said so. The fact that section 
37 expressly identifies and prohibits one 
particular type of civil action compels the 
conclusion that such action is the only 
action which the Legislature intended to 
prohibit. This construction is not only the 
most reasonable one, which is my submission, 
but it finds support in the canon of interpreta- 
tion envisaged by the maxim “expressio unius 
est exclusio alterius,” which means _ that 
where “a written instrument contains a specific 
provision as to a particular subject-matter, the 
provision as to that matter, which the law 
would imply if the instrument were silent, 
cannot be resorted to.” That is, the expression 
of one thing excludes another. 

Section 38 does not suggest or imply that 
a member is not liable to a civil action. It 
doesn’t say that at all. The section states 
that “a member of the assembly is not liable 
to arrest, detention or molestation for any 
cause or matter whatever of a civil nature dur- 
ing a session of the Legislature or during the 
20 days preceding or the 20 days following a 
session. As indicated, it plainly does not 
say that a member is not liable to a “civil 
action.” I may add, it only says that in section 
37. The key words are “not liable to arrest, 
detention or molestation for any cause or 
matter whatever of a civil nature.” No com- 
plaint is made in the instant case that the 
member for Huron-Middlesex was _ ever 
arrested or detained. The sole question is 
whether or not he was subjected to “molesta- 
tion for any cause or matter whatever of a 
civil nature.” It is submitted that the mean- 
ing and scope of “molestation” must be de- 
rived from the context in which it appears 
and on the basis of the ejusdem generis rule 
of statutory construction. 

I want to pause here just for a moment. 
Mr. Bullbrook, on behalf of Mr. Riddell, in 
his submissions yesterday, appeared to separ- 
ate molestation and to isolate the word 
“molestation” as it appeared in section 38 
from the preceding words in that section. In 
other words, he appeared to separate it from 
the words “arrest, detention” and was con- 
tent to read only “molestation for any cause 
or matter whatever of a civil nature.” 

In my submission it is a basic tenet of 
statutory interpretation that you’ve got to read 
the whole thing. You can’t isolate it. So that 
if you do read the whole thing, you must 
relate “molestation” to the context. This is 
where we get to the rule of ejusdem generis. 
This rule is stated in Maxwell on Interpreta- 
tion of Statutes: 

“The general word which follows particular 
and specific words of the same nature as it- 
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self takes its meaning from them and is pre- 
sumed to be restricted to the same genus as 
those words. For ‘according to a_ well- 
established rule in the construction of statutes, 
general terms following particular ones apply 
only to such persons or things as are ejusdem 
generis with those comprehended in the 
language of the Legislature.’ In other words, 
the general expression is to be read as com- 
prehending only things of the same kind as 
that designated by the preceding particular 
expressions, unless there is something to show 
that wider sense was intended... ” 

[11:30] 

In applying the ejusdem generis rule, the 
general word “molestation” must be inter- 
preted and derive its meaning from the pre- 
ceding specific words “arrest” and “deten- 
tion.” 

I want to stop there for a moment too. I 
am not getting into the pure technical applica- 
tion of rules of construction, but a fortiori 
I am saying that, applying the rules of con- 
struction to a statute, the only reasonable 
conclusion that can be reached is that moles- 
tation takes its meaning from the context, 
from the words “arrest” and “detention”. 

‘One finds strong authority for that proposi- 
tion when one searches the authorities and 
goes back to 1477, because the one thing 
that bothered the early House of Parliament 
in terms of molestation was the threat and 
fear of actual arrest of its members, par- 
ticularly in the reign of James I and Charles 
{. Any student of history knows what I am 
talking about. That was the context in which 
the term “molestation” derived its meaning, 
and throughout the authorities over the time 
span from back in the 1500s, as I said we 
hear the expressions “freedom from arrest,’ 
“freedom from imprisonment’—freedom from 
the kind of molestation that was coming at 
that time from incursions of the crown on 
the House of Parliament. So that I am not 
just relying on some technical, bare, legal 
principle of construction. 

In this respect, the word “molestation” is 
confined in its meaning to the genus ex- 
pressed by the preceding specific words. In 
this respect, therefore, it is submitted that 
the word “molestation” is restricted to the 
genus of forcible physical interference or in- 
carceration or the threat thereof. An example 
of this would be, for instance, if a member of 
Parliament had a judgement levied against 
him for debt and he was examined under 
oath in aid of execution and he refused to 
reveal the extent or nature of his assets. If 
the plaintiff in the action then proceeded to 
have him committed for failing to answer the 
question during the time of privilege, then 


P-134 


LEGISLATURE OF ONTARIO 





it seems clear this would constitute “molesta- 
tion” within the meaning of the section. 

Or if any order of attachment was sought 
against a member of the Legislative Assembly 
as a result of a civil proceeding, as a result 
of a civil judgement, that would come square- 
ly within the meaning of “molestation” in my 
respectful submission. That is the most reason- 
able construction to be placed on the mean- 
ing of “molestation” having regard to its 
historical signification, having regard to the 
application of very basic principles of statu- 
tory interpretation. 

I go on to say, in the context in which it 
appears, the word “molestation” therefore has 
extremely restricted application and meaning. 
In other words, its meaning in the context 
appears to be much more limited than the 
common law meaning of “molestation,” cer- 
tainly the common law meaning as expressed 
by the Labour Relations Board. 

Examples of conduct which the common 
law has treated as constituting “molestation” — 
I am referring here to the interpretation 
placed upon that by the Labour Relations 
Board, and I say there is some question 
about the area of molestation—have included 
the type of conduct reviewed by the Ontario 
Labour Relations Board in paragraph 26 of 
its decision. 

It is submitted that the foregoing restric- 
tive interpretation of “molestation” is rein- 
forced by the fact that section 45(1), 1 and 
2, stipulate expressly other types of conduct, 
for example, assault, insult, libel, obstruc- 
tion, threats, intimidation, et cetera, which 
would at common law be considered “mol- 
estation.” This, therefore, compels the conclu- 
sion that the word molestation was not in- 
tended to cover, what would be considered at 
common law to be molestation in the broad 
sense but is restricted, as submitted above, to 
the genus contemplated by the words “arrest” 
and “detention.” Indeed, this was the conclu- 
sion reached by the Ontario Labour Relations 
Board. 

It is submitted that while section 52 of the 
Legislative Assembly Act is couched in some- 
what general language, it cannot, in the face 
and context of sections 37 and 38, and sec- 
tion 45 operate to confer immunity on a 
member from a civil suit, even if there was 
such immunity in mediaeval times in Eng- 
land. The operation of this section is more 
consistent if applied to the protection of 
privileges relating to the conduct and state- 
ments made by a member in the Legislative 
Assembly, as a freedom of speech provision 
in the area of freedom of speech. 

Even if, however, section 52 operates to 
incorporate unexpressed common law privil- 


eges in addition to those expressly referred to 
in the statute, it is submitted that there is 
no authority at common law for conferring a 
special status on the member from Huron- 
Middlesex which would operate to immunize 
him from an unfair labour practice proceed- 
ing before the Ontario Labour Relations Board 
or a civil action for libel and slander for 
things said and done by him outside of the 
Legislative Assembly. 

It is submitted that as a consequence of 
section 52 and 87, it is arguable that if a 
member of the Legislative Assembly was 
served with a writ of summons or a court 
document in a civil action in the Legislative 
Assembly, he could claim breach of privilege. 
I’m talking about the legislative chamber at 
the moment, the area of the Speaker. 

It is manifest from the facts of this case 
that any service which was made on Mr. 
Riddell in this situation was not made within 
the sanctuary of the legislative chamber, or 
assembly, but was made in an area outside 
of the control of the Speaker. I have dealt 
with that already, and I don’t intend to fol- 
low that paragraph through, Mr. Chairman. 

Continuing on: Apart from any other con- 
sideration, it is submitted that when section 
37 of the Legislative Assembly Act is com- 
pared with the freedom of speech privilege 
which existed at common law and which has 
been held to exist for members of the Parlia- 
ment of Canada, it is strongly arguable that 
the privileges under section 37 are more 
limited than those of the members of the 
Houses of Parliament in Ottawa. In_ this 
respect, section 37 confines the privilege to 
things brought or said by the member “before 
the assembly or a committee thereof.” 

In the circumstances, therefore, it is ex- 
tremely doubtful whether there is any con- 
cept of extension of parliamentary privilege 
outside of the Legislative Assembly. 

I don’t think it’s necessary for this com- 
mittee to decide that in these proceedings, 
but I do raise the question that there is 
serious doubt. We do have the judgement of 
the Supreme Court of Canada in the Roman 
case. What was said in approving the state- 
ment made by the Court of Appeal in that 
case, would cast extreme doubt as to whether 
or not the concept of extension of parliamen- 
tary privilege, outside of the area under the 
direct control of the Speaker, is valid. 

But certainly I say this, in so far as sec- 
tion 37 in the Legislative Assembly Act of 
Ontario, it is very specific in confining the 
privilege to things brought or said by the 
member before the assembly or a committee 


thereof. 
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Now, just going on: It will be noted in the 
authorities that are reviewed that the com- 
mon law has applied a concept of proceed- 
ings in Parliament as relating to and cover- 
ing matters outside of the Legislative As- 
sembly, but pertaining to and as part of the 
proceedings of the House which took place 
within the Legislative Assembly. For ex- 
ample, see Roman Corporation Limited et al. 
v. Hudson’s Bay Oil & Gas Company [1972] 
1 O.R. 444. In that case, the court refers to 
the language contained in the Bill of Rights 
Act of 1689, which used the words “proceed- 
ings in Parliament” and not as is contained 
in section 37 as “things brought or said be- 
fore the Legislative Assembly or a committee 
thereof.” 

The Bill of Rights Act is quoted on page 
37 of this document as saying this: Article 9: 
That the freedom of speech and debates of 
proceedings in Parliament ought not to be im- 
peached or questioned in any court or place, 
out of Parliament.” As will be seen when we 
get to it, later on in this presentation, the— 


[Interruption in recording] 


During the course of the committee’s in- 
quiry, facts, opinion and hearsay of an ex- 
tremely self-serving nature were received 
which were of questionable relevance and 
probative quality. Some of the difficulties in 
this respect originated because of the differ- 
ent interpretations that were sought to be 
placed on the terms of reference by the com- 
mittee members and from the procedure 
followed by the committee. 

But, just to sum it up, I am not going to 
take the committee’s time to read, all of this, 
my concern is that during the course of ques- 
tioning by members of the committee, ques- 
tions were asked which elicited hearsay an- 
swers, opinions, matters which were of an 
extremely doubtful probative value on the 
merits of the matter, on the merits of the 
proceedings, on the merits of the libel and 
slander action, on the merits of the applica- 
tion before the Labour Relations Board. 

Mr. Riddell, in his testimony, went to some 
length in telling the committee why he went 
out to the Fleck plant and what he did when 
he was there. He dealt, in other words, with 
matters which preceded the initiation of the 
application for consent to prosecute and the 
service of the notice of intent to bring an 
action for libel and slander. In doing that, 
by submission he was involving himself in 
the merits of the case and the problem is that 
the committee heard that evidence, but did 
not hear all of that evidence and certainly 
disclaimed any intention or desire to get into 
the merits of the case. 


Again, I come back and I submit with 
respect to the committee that they must 
assume for purposes of these proceedings the 
truth of the matters stated in the application 
for consent to prosecute. 

Indeed, it seems to me that Mr. Riddell in 
his evidence to this committee did not quarrel 
with or deny that allegations as to what he 
was supposed to have said to the newspapers 
or to the news media. 

In fact, I invite the committee to find that 
he admitted saying them if the committee 
has to go that far. I refer the committee to 
page 53 of Hansard of May 18, 1978, where 
Mr. Bolan puts this question to Mr. Riddell: 
“So what you are telling us is that as a 
result of the various statements which were 
made to you, you then made the statements 
which are the subject matter of the libel and 
slander action?” 

I say that is an admission, Certainly, if Mr. 
Riddell was going to get into the merits of 
the matter, one would have expected him to 
have denied making the statements, Indeed, 
when asked the question as to whether or not 
Mr. Riddell had apologized or denied the 
statements, Mr. Bullbrook’s answer to that, 
as I recall, was that he couldn’t help us one 
way or another. I say that in all the circum- 
stances one is driven to the irresistible con- 
clusion that Mr. Riddell does not deny 
making the statements. 

I say again that this committee ought not 
to concern itself with the merits of the 
matter but, if it does, those are the merits. 
You have only heard part of it and you can’t 
decide a case by hearing evidence, the quality 
of which was very questionable. There were 
facts, opinions and hearsay statements of a 
very self-serving nature that were uncross- 
examined. For the committee to make a de- 
cision on the merits of the case would invite 
inaccuracy and would invite serious question 
concerning the validity of its findings. 

I don’t think I have to comment any 
further on it. Some questions were asked, 
which were designed to deal with the capacity 
in which Mr. Riddell acted when he went to 
the plant and when he made the statements 
that he did. In my submission, if what he 
said was not said before the assembly or a 
committee of the assembly, then he simply 
wasn't acting in his capacity as a member at 
the time, because those are the only circum- 
stances in which it is recognized that a mem- 
ber is acting strictly in his capacity of mem- 
ber of the Legislative Assembly. 

In my submission, on the basis of authori- 
ties, there is no substance for saying that when 
Mr. Riddell was at the plant he was acting 
as a member of the Legislative Assembly. 
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Where would that take us? We heard that 
Michael Cassidy also made a visit to the plant 
and joined the picket line. What about him? 
Would he be acting as a member of the Legis- 
lative Assembly if he involved himself in civil 
torts when he was there? I am sure that he 
wouldn’t, but what if somebody from the 
Legislative Assembly—I would rather not use 
names—had gone to the picket line and had, 
let us say, thrown rocks through the windows 
of the plant, threatened people who were go- 
ing to work, scabs, with loss of their jobs and 
so on? We can go on, and we can use our 
imagination at length on this, but it is all the 
same matter. 

The question that I put, which is stated on 
page 25 of my brief, come to this: Does a 
member of the Legislative Assembly who 
embarks on a course of conduct and makes 
statements outside of the Legislative Assem- 
bly calculated and apparently designed to 
discredit, denigrate and destroy a union as 
the bargaining agent for a group of striking 
employees and to persuade the employees and 
the public to side with the company, enjoy 
legal immunity for his actions. It is submitted 
that the claim to privilege advocated by Mr. 
Riddell in this case is predicated on the thesis 
that when he engaged in his anti-union con- 
duct and made his defamatory statements, he 
was acting within the scope of his duties and 
functions as a member of the Legislature and 
on behalf of the Legislative Assembly. The 
absurdity of such a proposition needs no 
eomment. 

My submission is that there is absolutely no 
authority in the courts or before any parlia- 
mentary committee which would substantiate 
this claim to privilege. I have, I think, con- 
ducted a fairly thorough examination and I am 
sure that Mr. Kellock will correct me if I am 
wrong on the basis of his legal research, but I 
have found no authority which would substan- 
tiate such a claim in this case. 

I can understand that perhaps there was 
some concern on the part of some members 
because this area has not been inquired into 
at any length by this assembly in the past. 
But certainly on a review of the law and the 
parliamentary precedents, there is just no 
authority for this. Any authority is to the 
contrary. 

I say also that Mr. Riddell’s case is predi- 
cated on the thesis that members of Parlia- 
ment can do no wrong, whether within the 
Legislative Assembly or otherwise and _ that 
they enjoy the status of super-citizens who 
are litigation-proof. Again, it is my submission 
that the absurdity of this proposition needs no 
comment. 





It is my submission that the institution of 
a civil lawsuit does not constitute molestation, 
that under sections 37 and 38, of the statute 
it is perfectly proper to initiate a civil action 
against a member of the Legislative Assembly 
for torts committed by him outside of the 
assembly—in this case, in the circumstances 
that we have alleged in the proceedings that 
this committee is reviewing. 

It is submitted that the inconvenience that 
may be occasioned a defendant or respondent 
ia civil proceeding which is otherwise proper 
does not convert that civil proceeding into a 
molestation. It does not become a molestation 
antil that proceeding goes to the extent of 
threatening the detention or attachment or 
some physical detention or interference with 
the member. 

This is all consistent with and completely 
compatible with the evolution of the law in 
this area. We go back to antiquity and there 
is just no authority to the contrary, certainly 
that I have been able to find. It is all to 
support the proceedings that are under review 
in this matter. 

A layman would think it extraordinary if 
he were confronted with a proposition that he 
was violating the law because he was asserting 
his civil rights and seeking redress for a 
violation of those civil rights against a person 
who is a member of the Legislative Assembly 
for something done outside the assembly. 
With all respect, I think it is extraordinary 
too. I think that if the members of this com- 
mittee examine it in the light of the true 
scope and nature of parliamentary privilege 
they will agree with me. 

As I said before, the operation of parlia- 
mentary privilege is designed to protect and 
ensure that members of the Assembly will be 
able to perform their essential functions. That 
has been confirmed by statute to be their 
functions as determined in section 37, in sec- 
tion 38, in section 45. 

If a civil action is proper, as I say it is 
proper, it is not prevented and the implication 
—the overriding implication—is that it is 
prover. If a civil action can be brought then 
it doesn’t become a molestation because of 
inconvenience that is suffered, because of the 
party being required to consult with his 
lawyers, being required to pay legal expenses 
and to spend time in the matter. 

At this point fin time, I’d like to refer 
the committee to a case which is very close 
to the one before you, if not on all fours, 
and I did provide the members of the com- 
mittee with copies of the Commons debate 
for May 2, 1978. I'd like to look at that and 
just read parts of it. 
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I'd like to refer you to the first page of 
the excerpt of the Commons debate of May 
2, 1978. It’s entitled: “Mr. Huntington—Legal 
Proceedings Launched by Vancouver Branch 
of CUPW.” 

“Mr. Ron Huntington, (Capilano): Mr. 
Speaker, to explain the background of my 
question of privilege, I must go back to a 
meeting of the standing committee on Trans- 
port and Communications which took place 
on Thursday, May 5, 1977, at which the Post 
Office estimates were being considered. For 
some years I had been deeply concerned, 
and I still am, about the activities of the 
Canadian Union of Postal Workers, particu- 
larly as they affect the city of Vancouver. I 
have long been convinced that the leadership 
of the union in Vancouver is controlled by 
revolutionaries and agitators whose principal 
aim is to create havoc in the postal system 
and disrupt the economy in general. 

“At the committee meeting on May 5, 
1977, I expressed certain views and passed on 
certain information which had come into my 
possession to the then-Postmaster General, 
currently the Solicitor General (Mr. Blais) 
who was appearing before the committee. I 
said, inter alia: 

““We in Vancouver know that there are a 
small number of radicals running the union 
affairs, to the consternation of many of the 
people within that union. So I would say we 
need some democracy in union affairs and 
perhaps you might give consideration to 
initiating something like that.” 

He goes on: 

“T had, and still have, a thick file of 
evidence to support the contentions I ex- 
pressed at that meeting. Much of the in- 
formation I have has come to me from postal 
workers themselves, the honest rank-and-file 
who seek only to do a day’s work for a day’s 
pay without harassment and intimidation and 
who are as troubled as I am by the activities 
of their union leadership. I have documented 
evidence of the theft of registered mail, de- 
struction and opening of mail, deliberate en- 
couragement of on-the-job slacking, distribu- 
tion of inflammatory pamphlets and other 
abuses. 

“One conclusion I arrived at, and which I 
have expressed publicly several times, is that 
45 per cent of the union membership has 
been denied any voice in union affairs, It 
goes without saying that nothing would in- 
duce me to identify my informants and thus 
expose them to victimization. 

“On the day following the committee meet- 
ing, Friday, May 6, 1977, and later, on or 
about May 16, I participated in radio talk 
shows hosted by Ed Murphy, at which I re- 


peated the substance of my remarks at the 
committee meeting and answered questions 
phoned in by callers. At the first of them I 
said there were about 30 radicals in and 
around the union leadership of the Vancouver 
postal workers, and I named some of them. 

“At the second talk show, a press release 
by Mr. Peter Whitaker, president of the Van- 
couver local of the union, was read out, He 
denied my allegations and accused me of 
conducting ‘a despicable witch-hunt reminis- 
cent of the McCarthy era.’ He demanded a 
retraction from me. Needless to say I refused 
to withdraw anything I had said, pointing out 
that I had collected a mass of material which 
supported my contentions. 


[12:00] 


“I might add that I raised this matter of 
national concern some years ago when the 
Honourable Bryce Mackasey held office as 
Postmaster General. I privately met with and 
turned over to Mr. Mackasey the material 
and information I had concerning the be- 
havioural patterns that existed within the 
Vancouver Post Office. I took a very low-key 
attitude at the time. I was not seeking con- 
frontation but a resolution to the problems 
besetting the post office, and that remains my 
position. 

“During the postal strike of 1975 at about 
the time the government offer was to be 
voted on, the union leadership in Vancouver 
denied those members who crossed the picket 
line the right to vote on the government offer. 
As a local member of Parliament, I was ap- 
proached: by a group of inside postal workers 
and was asked for advice. The advice given 
was that they should get an injunction against 
the union, and I assisted these union members 
with that procedure. It was at this time that 
I became concerned with the threat to the 
democratic process of their union affairs.” 

Then he goes on to say: “Following the 
first of the talk shows, a meeting with the 
vice-president of the local union, to which I 
had agreed, failed to materialize because I 
was informed the union had decided to take 
alternative action. This action was the issuing 
of Mr. Whitaker’s press statement, prepared 
I believe by the union’s lawyer, Mr. Stewart 
Rush, and the demand for a retraction, which 
I refused to make. The union then proceeded 
to issue a writ against me which was finally 
served on July 26, 1977. 

“The writ was broadly worded and sought 
damages for slander, defamation and innu- 
endo, and an injunction to restrain me from 
further speaking, circulating, broadcasting or 
causing to be broadcast or circulating or 
publishing the said or any similar slander, 
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defamatory statement or malicious falsehood 
or innuendo. 

“What was particularly odd was the length 
of time it took them to serve the writ. During 
the intervening weeks I was readily available, 
either in Vancouver or Ottawa, and I made 
no attempt to conceal my movements. Never- 
theless, various attempts were made to serve 
the writ at places where I did not happen 
to be, and it was suggested by the union's 
lawyer that I was attempting to evade hav- 
ing it served on me.” 

Then Mr. Huntington goes on to say on 
page 5071: 

“IT am very close to that. However, I would 
like to point out that this is not a civil law 
suit—I can deal with those. This has political 
overtones and that is the reason I have raised 
the matter today. However, the complaint 
of the union is much less specific, alleging 
that: ‘The defendant intended to deprecate 
the operation of the union and to prevent it 
from carrying out its lawful activities as a 
bargaining agent on behalf of its members.’ ” 
I am not going to read the rest of that. 

He goes on to say: “My complaint of privil- 
ege calls upon two principles: first of all, a 
member's right to protection from obstruction 
in the pursuit of his duty and, secondly, the 
concept of what constitutes a proceeding in 
Parliament. 

“Freedom from molestation is an ancient 
parliamentary privilege which, although it has 
never been defined, has been very widely 
interpreted. A former clerk of the British 
House of Commons, Sir Gilbert Campion, in- 
terpreted molestation as: . including not 
only assaulting or insulting members or chal- 
lenging them to fight on account of their con- 
duct in Parliament, but even attempting to 
influence them in their parliamentary conduct 
by improper means.’ 

“T have taken this quotation from a memor- 
andum by Mr. L. A. Abraham which was 
submitted to the British select committee on 
parliamentary privilege, whose report was 
published on December 1, 1967.” He goes 
on to make some argument to support his 
claim for parliamentary privilege. I will leave 
that to the committee members to read. 

The disposition given by the Speaker, 
which is reported on page 5073, was that 
he stood the matter over and that he was 
going to engage himself in some research 
into the problem. The disposition of that 
claim of breach of privilege was made on 
May 15. That is contained in the excerpt I 
have from the Commons debates of May 15, 
which I place before you. 

He says this: “On Tuesday, May 2, 1978, 
the honourable member for Capilano (Mr. 


Huntington) raised a complaint of harass- 
ment and obstruction in his parliamentary 
duties by virtue of a writ which had been 
issued against him in connection with re- 
marks he had made on a radio talk show on 
May 6, 1977. In this broadcast he had re- 
peated the substance of remarks he had made 
in the standing committee on transport and 
communications the day before, concerning 
the activities of the Canadian Union of 
Postal Workers, particularly as they affected 
the city of Vancouver. 

“The hon. member based his procedural 
argument first on the privilege of freedom 
from molestation and, second, on an inter- 
pretation of the circumstances in which a 
matter arising outside Parliament may be 
treated as a proceeding in Parliament with 
respect to privilege. 

“It seems quite clear that this matter has 
caused the member certain difficulties in the 
performance of his duties as a member of 
Parliament, but I have trouble in accepting 
the argument that these difficulties constitute 
obstruction or harassment in the narrow sense 
in which one must construe the privilege of 
freedom from molestation, particularly in the 
face of what must be construed as being 
ordinary access to the courts of the land, 
which surely ought to be something Parlia- 
ment would interfere with only upon the 
most grave and serious grounds. 

“In his argument respecting what consti- 
tutes a ‘proceeding in Parliament’, the honour- 
able member places reliance on the decision 
of Roman vy. Hudson’s Bay Oil and Gas, Tru- 
deau and Greene, in which the High Court of 
Ontario held that a press release and tele- 
gram repeating what was said in the House 
were extensions of statements made in the 
House. The honourable member goes on to 
say that the decision was upheld by the Court 
of Appeal of Ontario in 1971, and in turn 
by the Supreme Court of Canada in 1973. 

“However, the Supreme Court of Canada 
merely said that it did not dissent from the 
views expressed in the courts below as to 
the privileges attached to statements made in 
Parliament. I underline and emphasize those 
words ‘made in Parliament.’ It went on to 
dispose of the appeal on grounds other than 
privilege. Furthermore, Mr. Justice Huges- 
sen in the recent decision on the Ouellet 
case, which was affirmed by the Court of Ap- 
peal of Quebec, felt that the decision of the 
Ontario courts in the Roman case did not 
represent the law. Thus the question of what 
is a ‘proceeding in Parliament’ in Canada is 
not clear in terms of the judicial precedents. 

“In respect of the position in the United 
Kingdom, which was referred to also by the 
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honourable member, in the 1967 report of 
the select committee on parliamentary 
privilege, the British House of Commons re- 
solved to bring into immediate effect all of 
the recommendations of this committee which 
did not require legislation. The committee 
report in question recommended that pro- 
ceedings in Parliament be defined by legisla- 
tion, and that any communication between a 
member and a minister or an officer of the 
House concerning the business of the House 
should be fully privileged. 

“While it seems that the meaning of 
the expression remains for the moment equally 
unclear in the United Kingdom, nevertheless 
it appears to exclude the factual situation 
set out by the honourable member. There- 
fore, while I am willing to accept the argu- 
ment that there may be circumstances in 
which a matter arising outside Parliament can 
properly be considered as an extension of a 
proceeding in Parliament, and_ therefore 
covered by privilege, I feel I would be 
extending the definition of privilege, even on 
those precedents, to include discussions on 
an ad lib basis on an open line radio or 
television show, in which dialogue goes on 
for some time, questions are posed, and 
answers are made. Even though they are 
based on an original proceeding in Parlia- 
ment, it would be an unwarranted extension 
of the reasoning in those cases to say that 
that circumstance could be accepted as an 
extension and, therefore, in fact, as a pro- 
ceeding in Parliament within the precedents. 

“Therefore, on either count, the extension 
of proceedings in Parliament or on the grounds 
of molestation, I am unable to find privilege 
in the honourable member’s motion or ques- 
tion which he put before us.” 

That is how that was treated. I submit 
there is a very close relationship between the 
case before this committee and that case 
that was being considered on the claim by 
Mr. Huntington of a breach of privilege. 

I would like to refer the members of the 
committee to page 28 of my brief which I 
have quoted from a number of authorities 
relating to the interpretation of privilege. 

I don’t want to belabour the point out of 
proportion, but I think it is germane to have 
a look at what some of the authorities have 
said as to the extent of privilege. 

“The object of privilege is, of course, not 
to further the selfish interests of the mem- 
ber of Parliament but to protect him from 
harassment in and out of the House in his 
legitimate activities in carrying on the business 
of the House; consideration of the interest 
of the public in this regard overbears the 


usual solicitation in our law for the private 
individual.” 

It is in that area only where they allow 
the free reign of parliamentary privilege, 
but it is not to serve the selfish interests of 
a member of Parliament. 

Going on: “The development of the 
privilege has shown a tendency to confine it 
more narrowly to cases of a civil character 
and to exclude not only every kind of 
criminal case, but also cases which, while not 
strictly criminal, partake more of a criminal 
than of a civil nature. This development is in 
conformity with the principle laid down by 
the Commons in a conference with the Lords 
in 1641: ‘Privilege of Parliament is granted 
in regard of the service of the Common- 
wealth and is not to be used to the danger 
of the Commonwealth’.” 

And quoting from Mr. Justice Steele in 
the Abko Medical Laboratories case: “Most 
of those other cases relating to privilege of a 
member of Parliament are ones relating to 
libel and slander which in Ontario is covered 
and codified by section 37 of the Legislative 
Assembly Act. This is a codification of the 
basic common law rule of the privileges of 
members of Parliament.” In other words, he 
is saying that that is where the privilege is 
found, in section 37. 

“These privileges do not apply to mere 
civil’—and I am quoting from Pelletier and 
Howard—“actions in which there is no ques- 
tion of arrest of a member of Parliament.” 
In the Pelletier and Howard case, when the 
Quebec Superior Court was called upon to 
determine whether a civil action as such 
was a breach of parliamentary privilege, the 
section interpreted in that case was section 
4 of the Senate and House of Commons Act 
which said that the Senate and House of 
Commons respectively and the members 
thereof respectively shall hold, enjoy and 
exercise such and alike privileges, immunities 
and powers as at the time of the passing of 
the British North America Act were held, 
enjoyed and exercised by the Commons and 
House of Parliament of the United Kingdom. 
In that case, the mere bringing of a civil 
action was held not to be a breach of 
privilege. 

Now quoting from the judgement of Vis- 
count Radcliffe in the Attorney General of 
Ceylon and De Livera case, which is on 
page 29 of my factum, it is stated there as 
follows: “What has come under inquiry on 
several occasions is the extent of the privi- 
lege of a member of the House and the com- 
plementary question, ‘What is a proceeding 
in Parliament?’ There is no doubt that the 
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proper meaning of the words ‘proceeding in 
Parliament’ is influenced by the context in 
which they appear in article 9 of the Bill of 
Rights, but the answer given to that some- 
what more limited question depends upon a 
very similar consideration, in what circum- 
stances and in what situations is a member 
of the House exercising his ‘real’ or “essen- 
tial’ function as a member? For, given the 
proper anxiety of the House to confine its 
own or its members’ privileges to the mini- 
mum infringement of the liberties of others, 
it is important to see that those privileges do 
not cover activities that are not squarely 
within a member’s true function.” 

I might say, members of the committee, 
that photostatic copies of the authorities I am 
referring to here have been given to you in 
the brown folder. Quoting from Mr. S. A. 
de Smith in 21 Modern Law Review: “There 
appears to have been no case decided since 
1689 in which a court has expressly recog- 
nized that the institution of proceedings for 
defamation against a member of either House 
in respect of a matter covered by Article 9 is 
a breach of parliamentary privilege.” That is 
even going into the free speech aspect. 


[12:15] 


‘Now there is a large body of law which 
deals with the question of whether a matter 
is an extension of the privilege, an extension 
of proceedings in Parliament and_ therefore 
an extension of the freedom of speech of a 
member, under section 37 in this case, There 
is a large body of law dealing with that and 
I don’t propose to go into all of that matter 
because in my submission it is perhaps not of 
reasonable relevance to the inquiry that’s 
being made here. But I think my only concern 
is that in interpreting section 88 it’s not inter- 
preted to include something which would be 
interpreted to be an extension of parliamen- 
tary privilege outside of the Legislative 
Assembly, 

I just want to refer to my brief and, starting 
on page 35, deal with a situation that has 
existed prior to the Parliamentary Privileges 
Act, 

Prior to the Parliamentary Privilege Act of 
1770, members of Parliament in England were 
accorded parliamentary immunity from civil 
actions in respect of civil wrongs committed 
by them outside of the Legislature, even in 
their personal capacity. It did not appear, 
however, that the House ever treated the 
bringing of such an action during the time of 
privilege as a contempt or breach of privilege 
unless the immediate purpose of the action 
was to cause the arrest or detention of the 
member, or unless the cause of action itself 


related to an act done by the member in the 
House itself or in the performance of his 
duties as a member to the House. In such 
cases, the remedy adopted by the House of 
Commons, was to issue a writ of supersedeas 
or to otherwise stay the proceedings of the 
court until Parliament had adjourned. The 
House did not consider such cases to be 
matters of contempt of the House itself but 
only as matters which should be stayed 
during the time of privilege. 

In the brief that I have submitted, to the 
members of the committee, I have included 
excerpts from Erskine May on parliamentary 
privilege and Im referring particularly to 
chapter 7. That interpretation is readily open 
—from reading the reading material of Erskine 
May—that in an action where there was a 
privilege against being impleaded before 
1770, that was not treated as a contempt, but 
was treated as a privilege; and the remedy 
given was to stay the action. 

Just at this point, maybe I can be of some 
help to the committee. I have also given the 
committee an historical outline of a develop- 
ment of parliamentary privilege starting from 
1487, Atwyll’s case. In Atwyll’s case in 1487, 
there was a declaration that no member 
should be impleaded during the time of 
privilege. I’ve set forth the historical review 
of the development of privilege. 

It’s clear from the authorities that starting 
in about 1700 efforts were made to limit the 
area of parliamentary privilege because of 
the abuses which Parliament considered re- 
sulted from the all-inclusive privilege against 
being impleaded. 

Indeed, the Parliamentary Privilege Act of 
1770—and there’s a copy of that provided in 
the brown folder—is entitled An Act for the 
further preventing of Delays of Justice by 
Reason of Privilege of Parliament.” And that 
act, also, removed the privilege from the serv- 
ant of the member of Parliament so that up 
until that time even the servants were covered 
by the privilege against being impleaded. 

Now in my statement, in paragraph 46, I 
g0 on to consider the meaning and intent of 
the phrase “proceedings in Parliament” as 
contained in article 9 of the Bill of Rights 
Act of 1688. I don’t want to bother to be- 
labour that point with the committee. The 
authorities I have cited under that on pages 
38 and 39, are mainly from the Roman Cor- 
poration case. 

The facts of that case were that Denison 
Mines were on the verge of selling out a 
majority of their shareholding to non- 
Canadians. It came up in Parliament and a 
strong position was taken by the government, 
by Mr. Trudeau and Mr. Greene, and state- 
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ments were made that it would not be govern- 
ment policy that they would allow this to 
take place. Then there were telegrams and a 
news release from Mr. Trudeau and Mr. 
Greene following that and then an action was 
brought against them because the contract for 
the sale of Denison shares was affected and 
it was not completed because of their state- 
ments. Actions were brought for damages. 
The question of parliamentary privilege came 
up and it was held by the High Court and 
the Court of Appeal that they had been en- 
gaged at the time in proceedings in Parlia- 
ment. They were so closely connected to 
what had taken place in Parliament that they 
had to be considered as extensions of Parlia- 
ment; in other words, proceedings in Parlia- 
ment themselves. 

That case, as pointed out by Mr. Jerome, 
the Speaker of the House of Parliament in 
Ottawa, was somewhat qualified by the re- 
marks of the Supreme Court of Canada. The 
Supreme Court of Canada agreed that state- 
ments made in Parliament were, but the 
Supreme Court of Canada rested their de- 
cision on other grounds of qualified privilege, 
the law of libel and slander. 

Other cases I have set forth in my brief 
starting at paragraph 47 on page 39: Members 
of the Legislature are not, therefore, priv- 
ileged in respect of all of their actions or 
statements. It is submitted that the privilege 
only attaches to those statements made in the 
Legislature, or which are necessary, incidental 
and essential to the performance of the mem- 
bers’ functions or duties to the Legislature. 

I examine the case of Stopforth and Jean- 
Pierre Goyer and I have a copy of that case 
in the brief and the excerpt from that case. 
What happened there was, you will recall, 
Mr. Goyer was involved in a problem in the 
House concerning the purchase of airplanes, 
long-range patrol aircraft, and there was a 
question of the financing of those aircraft. 
There was a contract made and it was not 
disclosed to the House at the time that there 
was a shortfall in the financing of the Depart- 
ment of National Defence and, therefore, it 
was a problem in the financing of the pur- 
chase of those aircraft. The aircraft company 
which had been engaged to manufacture these 
planes had at one time agreed verbally that 
they would give some assistance in the 
financing. That was not disclosed, and Mr. 
Stopforth, the plaintiff in this action, who 
had at the time been manager of the depart- 
ment and was in charge of one aspect of the 
purchase of these planes, was accused of not 
disclosing the statement made by the aircraft 
company earlier, that they would assist in the 
financing. Jean Goyer was severely criticized 


in the House over the matter and he made 
statements concerning Mr. Stopforth in the 
House to the effect that he, Mr. Stopforth, 
had been negligent and careless in the execu- 
tion of his duties. Then he made the same 
statements outside the legislative chamber 
and was sued in an action for libel and 
slander. The question then arose as to 
whether or not that was an extension of 
parliamentary privilege. 

This case is not reported. It’s in the brief 
and the judgement of Mr. Justice Lieff says 
as follows—I’m quoting from page 39 of my 
brief: 

“Roman is inapplicable to the case at bar. 
It was not an action for defamation. A bona 
fide statement of government policy concern- 
ing legislation as in Roman is quite a different 
matter from the facts in the case at bar where 
the defendant, in response to questions by re- 
porters, made allegations of a serious nature 
against an individual. It is not necessary to 
determine whether the statement of the de- 
fendant sued upon herein was made in good 
faith because the statement was not one of 
government policy on a matter of public 
interest. It was not contained in the press 
release outlining government policy. It was 
merely a contemporaneous reply to journalists’ 
questions, The fact that the defendant's 
answer was in substance the same as a state- 
ment which he had already read to the House 
is not in itself sufficient to bring it within 
the principle set forth in Roman. 

“Accordingly, I find the statement sued 
upon was not an extension of a proceeding in 
Parliament and the defence of absolute privi- 
lege does not avail the defendant.” 

Of course, in the circumstances in this 
case, we don’t even have repetition of any- 
thing that was made in the House. While 
Mr. Riddell made some reference to the fact 
that there was some elaboration on his part 
in the statements that he made, any state- 
ments that he made in the House, from my 
reading of Hansard, was concerning the num- 
ber of police officers. He wasn’t making any 
statements concerning the membership evi- 
dence of the UAW, or who wanted to join 
the UAW, or whether they had properly 
obtained their certification. 

Indeed, that matter had come up earlier 
on March 13, in a statement that was made 
in the House by the honourable member, 
Mr. Kerr. He had apologized for statements 
that he had made to the effect that only half 
of the people at Fleck wanted to belong to 
the union. He claimed that he was mis- 
quoted. It was after that. But Mr. Riddell 
didn’t make any statements. 
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I don’t see, with all respect, that there 
was any justification for saying—even if there 
was an argument for an extension of privi- 
lege outside of the House—that there was 
anything said in the House that was further 
elaborated on outside of the House. 

Another case I want to refer you to is 
the Clark and the Attorney General of Can- 
ada case, and this is referred to on page 41. 
It’s a judgement of the Ontario High Court. 

In that case it was stated by the court: 
“Nor do I consider that the real or essential 
functions of a member include a duty or right 
to release information to constituents. The 
cases indicate that the privilege is finite and 
I would not be justified in extending the 
privilege to cover information released to con- 
stituents.” 

[12:30] 

You will recall in that case that Mr. Clark 
and several other members of the Conserva- 
tive Party sought a declaration that they 
were entitled to release information under 
the atomic energy regulations to their con- 
stituents, to their solicitors, and otherwise. 
The ruling that was made by the then Chief 
Justice of the High Court was that they 
were entitled to the information and they 
could release it to one another but they 
couldn’t release it, as the court said, to their 
constituents. The privilege didn’t extend that 
far. The emphasis was on the real or essential 
functions of a member. 

There is a good historical review in that 
case undertaken by the High Court of the 
development of parliamentary privilege. I 
am not going to bother the committee by 
going into the details of that. I will leave 
that for the committee members to read. 

It is submitted that it is plainly the law 
of this jurisdiction since 1770. I qualify that 
by saying if we are to import the common 
law into this jurisdiction, the statute of 1770 
in my submission would be imported, as in 
the reasons given by the labour relations 
board which were of the view that that act 
was part of the law of this province. If that 
is to be imported, then following that act it 
was clear that a member of the Legislature 
was fully accountable by civil process in 
the form of an action for libel and slandex 
for any defamatory statements made by him, 
unless the statements were made in the Legis- 
lative Assembly or in connection with a pro- 
ceeding in Parliament, such as it was made 
as a real or essential function of the person 
as a member of the House or assembly to 
make it. 

My submission in the instant case is there 
is no evidence that Mr, Riddell was acting for 


or on behalf of the House or assembly when 
he was making the statements complained of. 
Indeed, it would be an extraordinary proposi- 
tion to say that Mr. Riddell was acting on 
behalf of the House when, as alleged, he 
was engaged in making statements which, in 
my submission, can only be interpreted as 
being designed or calculated and having the 
effect of undermining the negotiations being 
conducted by the union and threatening its 
very existence, in other words, union-busting. 

In my submission the statements, as I said 
in my brief, were made purely as an expres- 
sion of his own personal views. I am read- 
ing from paragraph 51 on page 42 of my 
brief. As I am trying to move along as 
quickly as I can, I don’t want to belabour a 
lot of these points any more than necessary. 
It is manifest that section 38 of the Legisla- 
tive Assembly Act merely codifies the present 
English law with respect to parliamentary 
privilege and that such law does not pro- 
hibit the impleading of a member of Parlia- 
ment during the time of privilege. 

Prior to 1770, British law placed restric- 
tions upon the impleading of members of 
Parliament in civil cases during the period 
from 40 days before the beginning of a ses- 
sion until 40 days after a dissolution or 
prorogation. In 1770, however, the British 
Parliament enacted the Parliamentary Privi- 
lege Act which provided, among other things, 
notwithstanding any privilege of Parliament, 
any civil action could be brought and prose- 
cuted against a member of Parliament at 
any time, excepting only that no member 
could be arrested or detained in a civil 
matter during the time of privilege. 

The text of the statute is set out in the 
brief: It is interesting that in the recitals it 
says: “Whereas the several laws heretofore 
made for restraining the privilege of Parlia- 
ment are insufficient to obviate the incon- 
veniences arising from the delay of suits by 
reason of privileges of Parliament, whereby 
the parties often lose the benefits of several 
terms, for the preventing of all delays .. .” 
It goes on to say that from and after June 24, 
1770, “any person or persons shall and may, 
at any time, commence and prosecute any 
action or suit in any court of record, and no 
such action, suit or any other process or 
proceeding thereon shall at any time be im- 
peached, stayed or delayed by or under 
colour or pretence of any privilege of Parlia- 
ment.” 

I haven't read all of that, but it’s significant 
that it also releases the privilege extended 
to the servants of a member of Parliament. I 
think it’s absurd for anyone to say—I’m not 
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quite sure to what extent Mr. Bullbrook would 
go—that the statute of 1770 did not apply 
or that the statutes prior to that did not apply 
to limit parliamentary privilege. If they did 
not we would have the absurd situation where 
parliamentary privilege would extend to the 
servant of a member of this assembly. In other 
words, if Mr. Riddell had been accompanied 
by someone else who had also made state- 
ments, and that person was a servant of Mr. 
Riddell’s he or she would also be protected. 
That just cannot be the law of this province. 

As referred to on page 44, the purpose of 
this act was to prevent delay in the prose- 
cution of civil actions against members al- 
though it did not affect the member’s privilege 
with respect to proceedings in Parliament: 
“, . . the declared purpose of the act is to 
prevent delay in the bringing of those actions 
to which the act relates. The members of 
both Houses had long notoriously abused their 
privileges in respect of immunity of civil 
actions and arrest, which by ancient usage ex- 
tended during the sitting of Parliament and 
for 40 days after every prorogation and 40 
days before the next appointed meeting. It 
was to this delay in the commencement and 
prosecution of suits that the act was passed, 
and by clear implication referred only to those 
suits, subject to delay, ultimately enforceable.” 

That is a quotation from the judgement of 
the Privy Council in Re Parliamentary Privi- 
lege Act, and a copy of that is contained in 
the envelope that I have given to you. That 
was rather an important case and it is some- 
what helpful in the situation before you. 

In that case, a member of the House of 
Commons in England, wrote to the Paymaster 
General, who represented the Minister of 
Power in the Commons, complaining of a 
manner in which the London Electricity Board 
had finvited tenders for the purchase of their 
scrap metal. He stated, among other things, 
that everyone in the industry considered the 
behaviour of the board a scandal which should 
be instantly rectified. That became the subject 
matter, ultimately, of an action against the 
member for libel and slander. The question 
arose as a matter of privilege in the House of 
Commons. A committee of the House was of 
the view that there was an extension of pro- 
ceedings in Parliament—that was something 
that was made in a proceeding in Parliament 
and therefore was privileged. The committee 
referred that to the House of Commons and 
the Commons then under the Parliamentary 
Privilege Act referred it to the Privy Council 
for a decision with a simple question: Did 
the House of Commons have the authority to 
find in the face of the act of 1770 that the 
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Bill of Rights Act of 1688 was still in effect 
and whether they were entitled to find that 
this was a proceeding in Parliament? The 
Privy Council found that the House had that 
authority, but made no ruling on the merits. 
When iit went back to the House, the House 
by a majority vote found that it was not an 
extension of Parliament. 

There is a considerable review in that case 
of the authorities and in that respect it is 
useful, but the House was of the view that 
even that was not an extension of the parlia- 
mentary privilege. I say a fortiori in the 
situation before you in this case, one looks in 
vain for any extension of parliamentary 
privilege. 

I have set forth a number of other authori- 
ties in my factum. As I say, I’m reluctant to 
take the time to go through them in detail. 

On page 45, I make the submission that 
when the Legislature of the province of 
Ontario was created by section 69 of the 
British North America Act the members of the 
Legislature were not thereby invested with 
any parliamentary privileges or immunities, 
although the Legislature was granted the 
authority by section 92 of that act to enact 
statutes to secure such privileges. What the 
Legislature has done is to enact the Legisla- 
tive Assembly Act. That is the source, in my 
submission, of parliamentary privilege. I refer 
to the reference concerning legislative privi- 
lege, the judgement of the Ontario Court of 
Appeal. That case is contained in your brief, 
the brief of cases Kielley and Carson, Field- 
ing and Thomas, and Landers and Woodworth. 

In enacting section 88 of the Legislative 
Assembly Act the Ontario Legislature de- 
parted somewhat from the wording of the 
British act. Whereas the Parliamentary Privi- 
lege Act, 1770, restrains the arrest or im- 
prisonment of any member during the time of 
privilege, the Ontario statute forbids the ar- 
rest, detention or molestation of a member 
during that period. I’ve already quoted that 
section. But I say that for all the reasons 
that I’ve given the interpretation of molesta- 
tion is confined to the context in which it is 
used. 

I go on to say, “This distinction, however, 
is one of form only and not one of sub- 
stance. Despite the omission of the term 
molestation from the British statute, the com- 
mon law of England still implies a prohibition 
against the molestation of any member during 
a time of privilege. This prohibition applies 
notwithstanding the provisions of the Parlia- 
mentary Privilege Act and it must therefore 
be presumed that it is not a molestation to 
bring a civil action against a member, even 
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during the time of privilege, unless such civil 
action has as its object the arrest or detention 
of the member. 

In other words, what I’m saying there is 
that the Parliamentary Privilege Act of 1770 
removed the impleader privileges from all 
members and their servants, therefore mak- 
ing it legitimate to sue a member of Parlia- 
ment in all circumstances. It must be, in 
interpreting the word “molestation.” 

Molestation must therefore be something 
other than a civil action because a civil action 
was permitted. 


Mr. Chairman: If I could just interject, 
the committee will rise at 1 p.m. and if we 
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wish to pursue the matter it would then re- 
sume at approximately 3:30 p.m., following 
question period in the House. Mr. MacLean, 
you might be mindful of that if you want to 
choose a point at which you'd like to break. 
We should rise at 1 p.m. 


Mr. MacLean: Perhaps this would be as 
good a time as any, Mr. Chairman. 


Mr. Chairman: If that is agreeable then 
the committee will adjourn until after ques- 
tion period this afternoon and that, for others 
who might be interested, is usually around 
3:30 p.m. 


The committee recessed at 12:45 p.m. 
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The committee resumed at 4:02 p.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. MacLean: Mr. Chairman, at the time 
of the recess, I was just dealing with the 
submissions on page 46 of my brief and just 
before leaving that I want to refer the com- 
mittee to the case of Stourton and Stourton. 
That case is useful because we see the claim 
for parliamentary privilege being made by a 
peer who had been sued by her husband and 
a judgement obtained against him under the 
Married Woman’s Property Act. At this point 
in time, the peer claimed parliamentary privi- 
lege where the wife applied for summons for 
leave to issue a writ of attachment. It was 
held by the court there that that was pro- 
- tected by parliamentary privilege. I think 
that’s sort of a classic example of parliamen- 
tary privilege, as it effected a threat of the 
detention or imprisonment or arrest of a 
member. 

Going on further with the meaning of 
“molestation,” in section 88 of the Legislative 
Assembly Act, it is my submission that that 
section really does nothing more than codify 
the common law and that position is sup- 
ported by the authorities. Going further into 
how the common law treated the meaning of 
molestation, as I said before, it’s my sub- 
mission that the board, in paragraph 26 of its 
decision, outlines in a very able way, generally 
the area of molestation at common law. 

As I said before, there is some doubt 
whether or not the board is correct in saying 
that impleading a member was ever molesta- 
tion. I'll refer you to May, 19th edition, on 
page 100, if I may read from that: 

“The privilege of not being impleaded was 
formally maintained, as for instance during 
8 Edward II by the issue of writs of super- 
sedeas to the justices of assize to prevent 
actions from being maintained against mem- 
bers in their absence, by reason of their in- 
ability to defend their rights while in atten- 
dance upon the Parliament. 

“At the beginning of the reign of James I 
another practice was adopted. Instead of re- 
sorting to writ of supersedeas the Speaker was 
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ordered to stay suits by a letter to the judges, 
and sometimes by a warrant to the party also. 
The parties and their attorneys who com- 
menced the actions were brought by the 
sergeant to the bar of the House.” 

It is open to question whether it was ever 
really characterized as molestation. But even 
assuming that it was, the fact that the Parlia- 
mentary Privilege Act of 1770 clearly re- 
moved the privilege of impleading a member 
for matters which were outside the Legislative 
Assembly is a clear demonstration that if 
molestation included impleading before that 
act, it didn’t include it afterwards. The act 
clearly said that an action could be brought 
for any civil proceeding, and that wasn’t 
subject to any claim or pretence of parlia- 
mentary privilege. 

It is my submission that the interpretation 
imputed to the term of molestation by the 
prosecution interests in this reference are 
simply not borne out either by the common 
law or parliamentary precedence. It is sub- 
mitted that none of the meanings ever im- 
puted to the term “molestation” in any way 
supports the interpretation sought to be 
placed upon it by counsel for Mr. Riddell. 

During the course of the proceedings, ques- 
tions were put to witnesses which were of an 
accusatory nature—I am not saying that with 
any disrespect—implying that the person ask- 
ing the questions thought something could be 
made of the fact that a case could be made 
for discriminatory treatment, that the action 
was brought against Mr. Riddell but not 
against the newspapers. 

In my respectful submission, the fact that 
Mr. Riddell was sued and not the newspaper, 
or even if the newspaper had been joined, 
isn’t going to change the situation. If the 
action is proper then it is the right of the 
plaintiff in such action to select who he is 
going to sue. There is no evidence, in my 
respectful submission, of any mala fides 
against Mr. Riddell, even if that were rele- 
vant in a proper law suit. 

The evidence is that the action was com- 
menced against him because he was the per- 
petrator. He was the one who was disseminat- 
ing the information and he was the one being 
accused of unfair labour practices. There is 
a very good reason for selecting him. 
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There is also an imputation made, from the 
form of the questions asked, that perhaps the 
union or the union’s counsel had overreacted, 
and was trying to muzzle Mr. Riddell. In my 
respectful submission there is no evidence 
either of that kind of mala fide, even if such 
were relevant. 

The situation disclosed on the evidence is 
that there was a very volatile situation exist- 
ing at Fleck Manufacturing. By the time Mr. 
Riddell injected himself into the situation it 
had advanced to a state where it was very 
explosive. The relationship was at this point 
in time very bitter, and it didn’t look very 
optimistic in terms of obtaining a collective 
agreement. 

The issue was union security, and the 
statements made by Mr. Riddell were such as 
to exacerbate that particular issue because he 
was in effect saying the union wasn’t entitled 
to a union security position because it didn’t 
represent the employees—the worst thing pos- 
sible to have said in that type of situation. 
So, what then was wrong with the union 
and its counsel responding quickly to that sort 
of thing, because of the magnitude of the 
problem already existing and which was being 
exacerbated by the statements being made? 

In my respectful submission, nothing turns 
on the quickness of the response. Surely it 
wouldn’t be fair to say there was any over- 
reaction, in that sense, even if that were 
material. But in my respectful submission, 
the plaintiff in any lawsuit becomes very con- 
cerned about the transgression of his rights 
and the remedies that he might get for their 
violation. So that considerations of that nature 
are simply not relevant. The point is, is the 
action itself a molestation? My submission is 
that there is no authority for that whatsoever. 
Any authority is to the contrary. 

In my brief, starting on page 47 and fol- 
lowing, I examined some of the areas of 
definition and I might just read on from that: 

In ancient time, molestation was defined as 
“victimization of discriminatory action by the 
king or the executive.” That’s stated in May, 
page 76. In this context, the word was often 
used by the British House of Commons in 
their protest against injustices and illegalities 
on the part of the monarchy: “... and other 
of them have been therefore imprisoned, con- 
fined, and sundry other ways molested and 
disquieted and diverse other charges have 
been laid and levied against your people in 
several counties,” quoting from the Petition 
of Right in 1627. 

We have the Commons protestation to the 
King, 1621, “that every member have free- 
dom from all impeachment, imprisonment or 
molestation, other than by censure of the 


House itself, for or concerning any bill, speak- 
ing, reasoning, or declaring of any matter of 
business touching the Parliament or Parlia- 
ment business.” 

As everyone knows, James I tore that out 
of the Commons journal. But the problem 
at that time was that James I was exacting 
retribution against members of the Com- 
mons who were not in his favour, by all kinds 
of devious ways of taxation and arrest and 
imprisonment, interference with the bodies of 
the people concerned. And that’s the context 
in which, in my respectful submission, mol- 
estation was uSed at that time. We see 
throughout the authorities, as I indicated 
before, this meaning, in the context of free- 
dom from arrest. 

I don’t want to quote all of these authori- 
ties, but going on with that, on page 48: 
[4:15] 

The meaning and intended coverage of the 
privilege against “molestation,” as described 
in May, dictates the conclusion that the 
privilege is limited to the protection from 
illegal acts and conduct which have the in- 
tent, purpose or effect of impairing, inhibiting 
or influencing the members in the perform- 
ance of their duties in Parliament; or to pro- 
tect them from illegal acts such as assault, 
abuse or libel against them for their per- 
formance or intended performance as mem- 
bers of Parliament. 

Reading from May: “Privilege protects 
members of Parliament with the same sanc- 
tion as well from illegal molestation as from 
the legal process of arrest. Either is equally 
a breach of privilege. But in this section 
attention will be concentrated on the privi- 
lege in its latter aspect. It is necessary to 
enlarge on breaches by way of molestation, 
which in their modern form of threats rather 
than infliction are reserved for the chapter 
on contempts.” 

The common law meaning of “molestation” 
was much broader, and I concede that. The 
common-law meaning included all _ these 
things that the board referred to—assaults, all 
kinds of abuse—but it was designed to inter- 
fere with the member in the performance 
of his duties in the House. I have that fol- 
lowing, under the heading from May: 
“Molestation of Members while in the Execu- 
tion of their Duties.” 

And May says: “It is a breach of privilege 
to molest a member of either House while 
attending such House or when coming to or 


. going from it. 


‘The Commons, on 12 April 1733, and the 
Lords on 17 May 1765, resolved, “That the 
assaulting, insulting or menacing any mem- 
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ber of this House, in his coming to or going 
from the House, or upon the account of his 
behaviour in Parliament, is a high infringe- 
ment of the privilege of this House ... and 
to endeavour to compel members by force 
to declare themselves in favour of or against 
any proposition then depending or expected 
to be brought before the House.” 

That sort of thing is now dealt with, as 
I pointed out, in section 45 of the Legislative 
Assembly Act. 

In my submission, all those common law 
acts of molestation that are spoken of in the 
authorities are included in section 45 as 
specific areas of complaint, specific areas 
which give rise to acts in contempt of Parlia- 
ment and endow.the assembly with the au- 
thority to punish such acts. 

But that leaves the other meaning of 
“molestation.” If I am correct in my sub- 
mission, if the institution of an action con- 
stituted molestation before the act 1770, it 
could not constitute molestation after the 
act, because that act made actions legitimate; 
that act removed the impleading of a mem- 
ber of Parliament from the area of privilege. 
That was disposed of; so the weight of per- 
suasion, in my submission, comes down 
heavily in favour of an interpretation of 
molestation which is ejusdem generis with 
arrest and detention, as I indicated before. 

I now wish to deal with the argument 
raised yesterday by Mr. Bullbrook. I am 
not sure I understand all of the argument, 
but as I understand one of his positions 
it is that the public shouldn’t complain about 
the exercise of parliamentary privilege; there 
is really no infringement of their rights, 
because, as he says, the period of disability 
doesn’t run under the statute of limitations. 
For that proposition, he refers to a new 
text written by Williams—Limitation of Action 
—as his authority. I have read that authority 
and the authority is to the contrary. It 
doesn’t stand for that at all. 

On page 195 of Williams’ Limitation of 
Action, chapter 15, he says this and I will 
read it: 

“As will be seen below’—this is under the 
heading “Postponements, Suspension and 
Extension’”—“various methods are used to 
give a plaintiff respite on the operation of a 
limitation of actions act. The most common 
defence is postponement of the commence- 
ment of a limitation period while a plaintiff 
is suffering from some disability. The method 
which is not generally used in common law 
jurisdictions is that of suspension or in- 
terruption of the limitation period during its 
currency. The method which is used in com- 


mon law jurisdictions but which is less usual 
is the extension of the period to accom- 
modate a particular claim. Naturally this can 
only be done as a result of the judicially 
exercised discretion in individual cases. In 
any case, none of these methods will be 
applicable without,” and I emphasize this, 
“without expressed statutory authority. Since 
the statutes are of general application ex- 
ceptions now can only be made to their 
operation by statute.” 

Returning to page 53 of my brief, it must 
be remembered that when the British Parlia- 
ment asserted its impunity from impleader 
during the time of privilege, a plaintiffs right 
of action was protected and preserved by 
virtue of the Privilege and Parliament Act, 
1603, and the Parliamentary Privilege Act, 
1700, which acts provided among other things 
that executions against members of Parlia- 
ment could be renewed at the end of each 
session and that no cause of action could be 
statute barred or otherwise affected by the 
statute of limitations by reason of the privi- 
lege of Parliament. 

In the instant case, there is no analogous 
Ontario statute delaying the operation of 
the six-week limitation period for the service 
of the notice of action contained in section 
5(1) of the Libel and Slander Act and there 
is no analogous statute or analogous statutory 
provision in the Summary Convictions Act 
which extends the limitation period beyond 
six months for the initiation of an information 
under the Labour Relations Act. So that if 
this committee were to accept the interpreta- 
tion of my submission advanced by counsel 
for Mr. Riddell, the practical result in this 
instance would be that the Legislature, hav- 
ing already been in session for six weeks 
since March 15, respective plaintiffs would 
be totally deprived of their cause of action 
through no fault of their own. 

Section 5 of the Libel and Slander Act 
says, “No action for libel in a newspaper or 
in a broadcast lies unless the plaintiff has, 
within six weeks after the alleged libel has 
come to his knowledge, given to the defend- 
ant notice in writing specifying the matter 
complained thereof which shall be served in 
the same manner as a statement of claim or 
by delivering it to a grown-up person at the 
chief office of the defendant.” Then on top 
of that, there is a three-month limitation 
period from the date of the origination of 
the cause of action to bring an action under 
the Libel and Slander Act. There’s three 
months. 

The more general result of the interpreta- 
tion advanced by counsel for Mr. Riddell 
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would be that a member of the Legislature 
who was careful to limit any libelous com- 
ments to the beginning of any session would 
be immune from civil action, no matter 
how gross the libel, even if the libel were 
completely removed from any nexus with 
his duties or responsibilities as a member, 
nor would this result be limited to cases of 
libel and slander. 

Other Ontario statutes also provide for a 
relatively short limitation period. Thus, it is 
possible to foresee a doctor escaping from 
liability for his medical negligence for a 
reason that the Legislature is in session for 
most or all of the relevant year; or an em- 
ployer refusing to pay wages under the 
Master and Servant Act because the six- 
month limitation period overlaps the legis- 
lative session. 

Further, under the Labour Relations Act 
the section passed and the procedures set up 
contemplate expedition in the processing of 
all matters before the Labour Relations Board 
because of the urgency of the subject matter. 
It would render most of the provisions of 
the Labour Relations Act, in my submission, 
completely nugatory if this interpretation 
were to prevail and a member of the Legisla- 
ture were privileged from that sort of pro- 
ceeding during the time of privilege. 

The courts have recognized the urgent 
nature of proceedings under the Labour Rela- 
tions Act. If I may give you the authority of 
the Supreme Court of Canada in this regard 
—it is not in my brief—in the case of the 
Bakery and Confectionery Workers Inter- 
national Union and Labour Relations Board 
of British Columbia reported in 1956, 
Dominion Law Report, Second Series, page 
193. I refer particularly to the judgement of 
Mr. Justice Hall on page 201. While he is 
talking about a different type of proceeding, 
he says this: 

“Whatever merit the arguments of the re- 
spondent had at the beginning of labour 
relations legislation, it seems to me that in 
the stage of industrial development now exist- 
ing, it must be accepted that legislation 
to achieve industrial peace and to provide a 
forum for the quick determination of labour- 
management disputes is legislation in the 
public interest, beneficial to employee and 
employer, and not something to be whittled 
to a minimum of narrow interpretation in the 
face of the expressed will of the Legislature.” 

What he was stressing was the importance 
of expedition, and this runs through a lot of 
the cases that have come before the courts 
in this area. Urgency, immediate action, im- 
mediate disposition and adjudication is con- 
templated and required for any proper 


administration of the matters that come under 
the Labour Relations Act. So that’s another 
reason. 

Mr. Bullbrook dwelt at some length of time 
with the question as to whether or not a pro- 
ceeding before the Ontario Labour Relations 
Board was civil or quasi-criminal. Mr. Chair- 
man and members of the committee, it is in- 
consequential to us whether the committee 
considers it criminal or civil; in fact, let’s 
assume it is civil. Yet it makes no difference; 
neither one is covered by the privilege. 

I am not going to take up the time of the 
committee getting into the cases referred to 
by Mr. Bullbrook in that connection; but I 
say that in those cases, and it is well estab- 
lished by the Labour Relations Board, the 
proceedings dealing with applications for 
consent to prosecute are quasi-criminal. As I 
say, even if they are civil, it doesn’t affect 
my argument. 

It is a very serious matter and it cannot 
be disposed of in a quick and easy method as 
suggested by Mr. Bullbrook, with all respect 
to him. The effect of applying parliamentary 
privilege in this area would operate to con- 
stitute a serious infringement of civil rights, 
of public rights. In my respectful submission, 
it would be allowing the operation of parlia- 
mentary privilege in an area which is not 
necessary, not essential, to the performance 
of the parliamentary duties of the member. 
[4:30] 

Any interpretation that there is in existence 
parliamentary privilege in this area, the inter- 
pretation should be applied with that result 
in mind—and in my respectful submission, it 
warrants a strict interpretation. I think it’s 
fair to say that in the development and in the 
whittling down of parliamentary privilege, 
which has occurred since sometime in 1700, 
the whittling down has been to protect public 
rights, It is an acknowledgement by various 
parliamentary bodies that they will not permit 
parliamentary privilege to be used for the 
selfish interest of a member to avoid legiti- 
mate action in the civil courts. It would only 
be applied where it is essential for the per- 
formance of a member’s function in the house 
of the assembly. 

The ramifications of imposing parliamentary 
privilege in the context of the case before 
you are extraordinary. One can envisage all 
kinds of problems that infringe on public 
rights. I’m not going to go through and cata- 
logue all of them. The members of the com- 
mittee can certainly understand what I’m re- 
ferring to. 

My submission is basically that privilege 
is a finite conception. ’m turning now to 
page 59 of my brief: 
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It is submitted that while there are sound 
and necessary reasons for the existence of 
parliamentary privilege, the scope and extent 
of the privilege is finite. It is not intended 
by such a privilege to confer civil immunity 
on a member of the House of Parliament for 
all civil wrongs committed by him against his 
constituents as private citizens during his term 
of office as a member merely because he 
happens to be a member. The ramifications of 
an all-inclusive privilege speak for themselves 
and would make a mockery of the civil rights 
of the constituents of the members and would 
be subversive and inimical to the democratic 
process itself. I make that proposition very 
seriously. 

It is clear that when one traces the de- 
velopment of parliamentary privilege prior 
to and since 1770, the tendency has been 
to narrow rather than widen the scope of the 
privilege and to decrease rather than increase 
the infringement of parliamentary privilege 
on the civil rights of citizens. The privilege 
originated as a mechanism of parliamentary 
protection against the intrusions of the 
monarchy. Its purposes today are to ensure 
that members of the Legislative Assembly 
may conduct themselves freely and without 
fear in the performance of their parliamentary 
duties. The privilege attaches to the member 
in his capacity as a member of the house 
of assembly and not in his capacity as a 
private citizen. 

If a member of the house of the assembly 
commits a tort—such as a defamation—in 
his personal capacity, the fact that he is also 
a member of the Legislative Assembly agegra- 
vates the tort and makes it more serious than 
it would be if he were not a member of 
Parliament. In this respect, the defamation 
committed by the member of the house of 
assembly receives much more public attention, 
much more dissemination and much more 
credibility than if the same statements were 
made by persons less known and not a mem- 
ber of the assembly. 

There was some questions directed to wit- 
nesses during the course of the proceedings 
as to the circumstances that Mr. Riddell’s 
name appeared in the notice of intent to bring 
an action and in the proceedings before the 
Ontario Labour Relations Board. The fact 
that he is identified as a member of the 
Legislative Assembly does not mean that the 
proceedings are being taken against him as 
a member—as a member, that is, acting on 
behalf of the Legislative Assembly. But it is 
something which exacerbates the tort if the 
person is a member of the provincial Parlia- 
ment. As I submit, it makes the matter far 
more serious, 





If youre going to put yourself in the 
position of, let’s say, the picketing employees 
at Fleck and they hear the statements made 
by a responsible member of the provincial 
Parliament, statements which are in support 
of the company’s position, how are they go- 
ing to respond? Theyre going to respond in 
a way that this would be more convincing to 
them than if it were by some person who 
was completely unknown and somebody of 
lesser prestige. 

In my respectful submission, it can’t be 
said that because a person is named in a 
proceeding as an MPP that he’s being sued as 
such, that he’s being sued in his capacity as 
such. He loses his capacity when he steps out- 
side of the legislative chamber unless he has 
embarked on something that has some reason- 
able nexus with what is happening in the 
legislative chamber. 

As I said, in the same way that we know 
other members of the provincial Parliament 
have visited the Fleck plant and some have 
been active on the picket line, it can be said 
that somebody acting on the picket line, may- 
be carrying a sign—he’s not there in his 
capacity as a member of the provincial parlia- 
ment. He’s not answerable, he’s not there 
participating in that respect. If he commits 
torts, they're his own torts. 

I don’t think, Mr. Chairman and members 
of the committee, that I’m going to elaborate 
further on that. Certainly in the circumstances 
of this case, if Mr. Riddell had been there on 
a fact-gathering task, that’s one thing. But 
he was there and making very active state- 
ments, accusatory statements, and he wasn’t 
consulting the union or the union officials. He 
was aligning himself with one of the pro- 
tagonists fin the contest and taking the position 
of that protagonist to a point where the other 
protagonist, the union, was left with no re- 
course but to take proceedings to seek redress 
and to put a stop to what was going on. 

There is a case that I would like to com- 
mend to the members of the committee. It 
sets forth a very clear and succinct historical 
review of parliamentary privilege. That is 
the case of Clark and Attorney General. That 
is contained in your brief. I’m not going to 
read it to you, but I would commend it to 
your attention. In that case, particularlv from 
pages 611 to 618-the history is set forth 
dealing particularly with, of course, the situ- 
ation from the federal government’s point of 
view, the Parliament of Canada. The law, in 
my respectful submission, is the same except 
in so far as the difference in section 37 of the 
Legislative Assembly Act of Ontario. It’s a 
very useful summary of the history and I hope 
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it will assist you in your consideration of the 
problems in this case. 

There is one further case I would like to 
mention to you, particularly to your counsel. 
It is the Benyon and Evelyn case, and I will 
provide your counsel with a copy of this. It 
is reported in the 124 English Reports at page 
614, and it has a bearing as well on the argu- 
ment that was raised by Mr. Bullbrook in 
dealing with the effects of the statute of limi- 
tations, In this case—incidentally, it is dated 
1664—and action was brought against a mem- 
ber of the House of Commons and it was 
claimed that the action was statute barred 
because it had run the time of the statute of 
limitations. 

The argument that was raised by the plain- 
tiff was that he couldn’t bring the action be- 
cause of parliamentary privilege. He was also 
concerned with the fact that the argument 
was made that from the death of Charles I 
to the restoration of Charles II the law died, 
if you can believe that, and there was a 
period of usurpation. The interesting thing 
about the case was that the court held that 
the action against the member of Parliament 
would not have violated privilege and was 
not suspended because of the period of usur- 
pation. 

If I may just read from the authority on 
page 618: “The next cause why I should have 
avoided the present debate about privilege of 
Parliament is this: it was said at the bar that 
it had been declared by the committee of the 
House of Commons of privileges, the last 
sessions, in case of a member of Parliament, 
that it was a breach of privilege to sue out 
and file an original against a member of 
Parliament, which is the point in question. I 
have inquired of some Parliament men of 
great note and learning, touching that resolu- 
tion, who have denied to me that they know 
of any such.” 

The effect of that was that the mere bring- 
ing in an action against a member of the 
House of Commons was not a breach of 
parliamentary privilege. I'll leave that case 
with your counsel. 

So for all of these reasons, Mr. Chairman 
and members of the committee. I respectfully 
submit that the committee recommend there 
has been no violation of parliamentary privi- 
lege because of the service of the documents 
in question. Thank you very much for your 
patience. 

Mr. Chairman: Thank you very much, Mr. 
MacLean. I imagine there will be some ques- 
tions from members of the committee, but I 
would like to have Mr. Kellock lead off with 
his questions. 


[4:45] 


Mr. Kellock: Thank you, Mr. Chairman. 
Mr. MacLean, my first question has to do 
with the last case you mentioned, Benyon and 
Evelyn. As I read the account of that case in 
May, it is an example of the dispute between 
Parliament and the courts as to who had the 
right to decide whether privilege existed or 
not, and it’s main significance is an example 
of that conflict. In other words, it is not a 
parliamentary precedent, it is a decision of 
the court. 


Mr. MacLean: Well, Mr. Kellock, I 
wouldn’t disagree with you. The case is a 
very difficult case to read, but in parts of it 
at least it makes that statement. I will give 
you the case and you can read it yourself. 


Mr. Kellock: The other housekeeping ques- 
tion I have is, on pages 47 and 48 of your 
brief, Mr. MacLean, you make two refer- 
ences to May. In the first, at page 47, sub- 
paragraph A, the citation is made “Page 76.” 
What edition of May is that? 


Mr. MacLean: I assume, Mr. Kellock, that 
it was the 19th edition. 


Mr. Kellock: The 19th edition? 
Mr. MacLean: Yes. 
Mr. Kellock: I’ve got the 18th. 


Mr. MacLean: There is a 19th. All these 
quotations are from the 19th edition, Mr. 
Kellock. A good amount of this material was 
gathered by Mr. McNamee, my student. I 
understand from him that it all came from 
the 19th edition and certainly my consultations 
have been to the 19th edition. That’s what I 
am referring to, and the excerpts that I have 
left with you are from the 19th edition. 


Mr. Kellock: In your submission, Mr. Mac- 
Lean, is it open to the Legislative Assembly 
of Ontario to enact a statute which would 
provide in express language that a member 
of the House could not be sued during the 
sitting of the House or for any other pre- 
scribed period. Is it constitutionally open to 
the Legislature to do that? 


Mr. MacLean: I would think that there is 
some question about that, Mr. Kellock, It 
would really depend upon the extent of the 
constitutional authority of the Legislature, 
and I wouldn’t want to answer that as an all 
inclusive categorical answer without giving a 
lot of thought to it. There may be areas 
where that could be done. 

Mr. Kellock: All right. Well, can I back up 
and lead up to that question? Would you 
agree or disagree that the privilege against 
being impleaded, historically and prior to any 
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interference by statute, was part and parcel 
of the privilege against arrest or molestation? 

Mr. MacLean: I don’t know whether it is 
that clear, Mr. Kellock, on the authorities. 
Certainly they were concerned with arrest 
and molestation and attachment resulting 
from a civil process. That’s about as far as I 
think I could go in answering that question. 
I think there is some authority, and I refer- 
red to it in May, to the effect that a civil law- 
suit for something done outside of the privi- 
leged precincts of the house of assembly was 
not a molestation but something that was 
stayed. It was subject to being stayed by 
whatever process was presented. 

There are statements in de Smith, in the 
article that I have provided in my brief, from 
the Modern Law Review, which might lead to 
the conclusion that the privilege grew out 
of the privilege against arrest. 

Mr. Kellock: The privilege against being 
impleaded grew out of the privilege against 
arrest? 

Mr. MacLean: That’s right. 

Mr. Kellock: ‘All right. 

Mr. MacLean: There are some statements 
to that effect in this article written by de 
Smith in the Modern Law Review, volume 
21, it’s in the brief that I’ve submitted to 
you. 

Mr. Kellock: If that is the case, and you 
make the statement at least once in your 
brief, that the Legislative Assembly Act of 
Ontario, what we're dealing with now, is to 
be taken as a codification of the common law. 


Mr. MacLean: Yes. 


Mr. Kellock: Would that codification in- 
clude only the common law? Or would it 
include the common law as from time to 
time amended by statute, and if so, how far? 


Mr. MacLean: I’m not clear on how far 
that would be, Mr. Kellock. I think that it 
certainly could be argued very persuasively 
that the act of 1770 formed part of the 
context of the common law that was in effect 
at the time when the Legislative Assembly 
of this province was constituted under the 
British North America Act. The reference 
would have been made to that body of the 
law, as well as, as I say, the statutes that 
were enacted at that time. 


Mr. Kellock: Would you say, Mr. Mac- 
Lean, to ‘Mr. Bullbrook’s submission that the 
word “molestation” as used in section 38 and 
repeated in section 45 and because of the 
list, if you like, of privileges contained in sub- 
section 1 of section 45, molestation must 
mean something other than, for example, as- 
sault, insult, libel, obstruction threatening? 
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Mr. MacLean: I’m not sure that I under- 
stand the extent of Mr. Bullbrook’s argument 
in that regard, but my argument is that the 
interpretation that molestation is connected 
with the same genus as arrest and detention 
in 38, that interpretation is supported by the 
fact that section 45 treats matters which 
would have fallen under customary defini- 
tions of molestation as matters that can be 
dealt with, and I’m referring to 45(1) and 
(2), assault, insult, and libel upon a mem- 
ber and so on, obstructing, that sort of thing. 
Subsection 10 deals with the freedom of 
speech privilege and section 37 and section 
11 endow the assembly with the authority 
to deal with complaints concerning that ar- 
rest, detention or molestation. 

In my submission, Mr. Kellock, the in- 
terpretation that I place on section 38 is far 
more tenable when one looks at that section 
in the context of sections 37 and 45. I am 
not sure that I understand Mr. Bullbrook’s 
argument. As I understand it, Mr. Bullbrook 
seeks to snip the word “molestation” out of 
section 38, out of context and put some dif- 
ferent meaning on it. 

In my submission, that meaning just can't 
stand, it can’t effect; if the Parliamentary 
Privilege Act of 1770 applies and there is no 
longer a freedom ‘from impleader then that 
can’t constitute molestation, that is, the im- 
pleader can’t constitute molestation and was 
never intended to constitute molestation. I 
think it’s proper to interpret the scope and 
application and meaning of molestation in 
section 38 in the context of the common law 
background, in the context of the statutes 
that were passed, that we have already refer- 
red to, and to look at that and to look at the 
context in which molestation appears, and 
also to look at section 45 and to see in that 
section the types of conduct that are set 
forth and distinguished from molestation, so 
that we have here a specific statutory mean- 
ing given to molestation which is different 
than at common law. 


Mr. Kellock: Can you help me by telling 
me what it means? In other words, looking 
at section 45, does it have any independent 
significance or could the word be excised 
from subparagraph 11 without removing any- 
thing at all from the total section? 


Mr. MacLean: Molestation, in my _ sub- 
mission, is a word that’s used ejusdem generis 
with arrest and detention and catches every- 
thing that’s not included in arrest and de- 
tention, but dealing with the same sort of 
situation, the physical interference, the 
physical incarceration of the individual, 
something that wouldn’t fall within arrest and 
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detention in that sense. Attachment, the 
threat of attachment, that sort of thing, and 
if we look back we get— 


Mr. Kellock: Wouldn’t that be covered by 
subparagraph 2: “Obstructing, threatening, 
or intending to force or intimidate a member 
of the assembly”? What else is meant— 


Mr. MacLean: No, I don’t think so. I don’t 
think so. We're dealing in section 38, if 
youll read section 38, and again you have 
to look at the context, “arrest, detention, or 
molestation for any cause or matter whatever 
of a civil nature,” of a civil nature. This con- 
templates something in the nature of civil 
proceedings which result in the incarceration 
or physical interference, as I said from the 
authorities, with the body of the individual, 
the physical interference with the individual. 


Mr. Kellock: Let me try one more time, 
Mr. MacLean: What activity can you see 
that would be covered by the use of the 
word “molestation” in either section 38 or 
section 45 that would not be covered if it 
was absent from the statute totally? 


Mr. MacLean: Well, as I say, section 45(11), 
refers to the same thing. All we're dealing 
with in section 45(11) is the proceeding and 
the jurisdiction of the assembly to deal with 
that type of situation. We’re concermed there 
with a proceeding. The difference that I see 
is that molestation is given a statutory mean- 
ing in the context of arrest and detention, 
a meaning far more restrictive than it was 
given at common law, and a meaning that 
does not include the mere bringing of a 
civil action, the initiation of a civil action. 
The initiaton of a civil action, in other 
words, does not constitute molestation within 
the meaning of section 38 until it gets to 
the point, for instance, where the member 
is being threatened with attachment or some- 
thing of that nature. 

This section was drafted at a time, per- 
haps, when detention or arrest for debt was 
something which was far more realistic than 
it is today, but today there are still pro- 
ceedings for attachment in the civil courts and 
it still has an operative effect. It’s something, 
in my submission, which can be attributed to 
the legislative concern for making sure that 
all matters in the genus of arrest and de- 
tention, anything of that nature, were 


covered and the member was protected from 
it. 


[5:00] 


This is something, of course, that finds its 
support in the common law. Freedom from 
arrest is a very important privilege. I think 
we find that now expressed in section 38, 


that part of the common law meaning, if you 
like. I think the full and operative effect of 
all the meaning of molestation is not clear; 
but I think the most reasonable interpreta- 
tion consistent with the background of the 
common law and consistent with the sections 
in this act, is that molestation is connected 
with the same sort of thing as is contem- 
plated by arrest and detention. 

That is, as I say, supported by the par- 
ticularization in section 45 of matters which 
at common law fell within the definition of 
molestation; that is, assault, insult, libel, ob- 
structing, threatening, and so on. Those are 
specific matters that fall now within the 
area of complaints against the person for 
being in contempt of Parliament. 


Mr. Kellock: Which are a little selective 
when you talk about common law. You are 
talking about common law as amended by 
certain statutes. 


Mr. MacLean: I am talking about com- 
mon law in the sense of the statutes as well, 
Mr. Kellock. I think it’s fair to say that; that’s 
the background, that’s the common law as 
affected by the statutes. 


Mr. Kellock: Then it is not really the 
common law. It’s not decisional law. 


Mr. MacLean: The definition of common 
law is something that perhaps we could 
quarrel about or argue about for a long time. 
That’s the sense in which I am using the 
term common law, as affected by the statutes. 


Mr. Chairman: Further questions from the 
committee? 


Mr. MacDonald: I have one brief question. 
I’m rather puzzled. I was struck yesterday 
by rather a novel idea that was introduced 
by Mr. Bullbrook at the end of his statement, 
to the effect that the period of limitation, the 
statutory limitation, wouldn’t begin unil after 
the period of privilege; namely, 20 days after 
the end of the session. He quoted from 
Williams. Did you say, in effect, that his 
quote was a total misquotation? 


Mr. MacLean: The authority does not stand 
for that proposition, Mr. MacDonald. I'll read 
it again if it will help you. | 

Mr. Kellock: If I can help Mr. MacLean 
on this, Mr. MacDonald, I read that last night 
as well. The statement of Williams does not 
support the submission that Mr. Bullbrook 
made. There is no question about that. 


Mr. Chairman: Further questions for Mr. 
MacLean? Thank you, Mr. MacLean. That 
ends the submission from both counsel. The 
question before the committee will now be, 
first of all, to order our business subsequent 
to this. Before you make that decision, I 
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should point out to you that the House will 
rise, supposedly on Friday, or if not then 
very early next week. Our counsel could do 
considerable work in the matter of researching 
precedents before he provides the committee 
with a report and perhaps a recommendation. 


Mr. Sterling: Mr. Chairman, before you go 
on, and maybe before Mr. MacLean leaves, I 
am just wondering about the timing of the 
two things that are going on—the libel and 
slander suit and the Ontario Labour Relations 
Board consent hearing. When are they going 
to come on? When is the consent hearing to 
be heard? Is there a date set? 


Mr. MacLean: On the application for con- 
sent, Mr. Sterling, there have been a num- 
ber of hearings already, and it is proceeding. 
The next scheduled hearing date is Monday 
of next week. It is scheduled for three days 
next week. It has been proceeding during 
the course of these proceedings. 


Mr. Sterling: I see. So it will be dealt with 
in total in the very near future then? 


Mr. MacLean: I really can’t say for sure. 
We would hope that it would be, but we have 
to accommodate ourselves to the board’s 
scheduling and to whenever the board makes 
a decision. There is a six-month limitation 
period before an information can be laid 
under the Summary Convictions Act for a 
violation of the Labour Relations Act. 


Mr. Sterling: So they have to act fairly fast? 
Mr. MacLean: Yes, they do. 


Mr. Chairman: To continue on the matter 
of ordering our business, we have some 
choices to make, quite frankly. The matter of 
research takes on added importance when one 
recognizes that in this House we do not 
have formal precedents other than rulings by 
a Speaker. This is the first occasion when a 
matter of privilege has been referred to a 
committee, for the very simple reason it is 
the first time under these rules that we have 
had a committee of this nature. 

Whatever the committee decides will be 
used as precedent thereafter. I would suggest 
this matter of privilege has been given con- 
siderably more investigation over a lengthier 
period of time than any other matter that I 
am aware of in this House and perhaps even 
in most Houses. When we report to the 
House, it would seem necessary then to have 
a rather substantive report. If the House rises 
on Friday, tit will pose some difficulty for us 
to prepare a document, even a draft document 
in that time, though Mr. Kellock has indi- 
cated he has staff prepared to work through 
the night so that you can look at a report 
tomorrow. 


Secondly, it is a matter of no small con- 
cern to me that some members of the com- 
mittee, all of whom have a vote on this 
matter, have not been in attendance through- 
out the entire hearing and, in particular, dur- 
ing the course of the final summations by 
counsel for both sides. It strikes me that the 
opportunity at least for them to peruse the 
Hansards ought to be presented before they 
can consider the thing. 

‘So there are those problems. The technical 
matter of preparing a report and presenting 
it to the House and even the simple matter 
of having it printed is going to be difficult 
within the next two or three days. Perhaps 
more important than that is the matter that 
all members of the committee should be 
familiar with all presentations made to the 
committee and all the ramifications of that 
subsequently if they are to be used as pre- 
cedent. 


Mrs. Scrivener: May I ask a question for 
clarification, before you go forward? I under- 
stood Mr. Kellock is not going to prepare a 
report in the first instance, but is going to 
come back to us with a considered opinion? 


Mr. Chairman: What the committee has 
asked Mr. Kellock— 


Mrs. Scrivener: Are you separating these 
out or are you putting them together? 


Mr. Chairman: I would put them together. 
I would see them in this sequence. First of 
all, he would prepare for the committee’s 
deliberation a report on the precedents, as 
he sees them, and probably an opinion on the 
submissions that have been made by both 
sides in the issue. Further to that, his duty 
would be to write a draft report which would 
then be approved and recommended by the 
committee for the consideration of the House. 

In addition to all of that, you should be 
aware that on the precedents that we can 
find in Westminster and other Parliaments, in 
matters of privilege when a committee reports 
of this nature, tradition says—and no more 
than tradition—that should it report no breach 
of privilege, there is no scheduling of debate. 
The Houses have accepted simply the decision 
of the committee. Should we report a breach 
of privilege with no recommendation of any 
punitive action, the same situation applies. 
The House generally has accepted what the 
committee has recommended. 

We have been unable to find in recent 
times any occasion when any committee deal- 
ing with the matter of privilege recom- 
mended punitive action. That seemingly 
stopped about the time Charles, James and 
the guys stopped throwing them in the Tower. 


P-156 


That is roughly the scenario we would go 
through. As to the provision for meeting, I 
am aware some members have problems, so 
it would seem unrealistic to suggest we could 
meet tomorrow morning. It is conceivable that 
we could meet tomorrow afternoon and that 
we may have a draft report of some form, 
but it certainly would not be substantive. 

The question before the committee now is 
how to order our business. Do you wish to 
meet tomorrow afternoon and, if so, for what 
purposes? You may simply want to meet with 
Mr. Kellock to provide him with some initial 
impressions and some direction in the pre- 
paring of such a report. On the other hand, 
you may wish to cease the proceedings at 
this point and give Mr. Kellock a rather sub- 
stantial length of time to prepare such a 
report. 

I would caution you that that means you 
will not report to the House by the end of 
this session in all probability and it will be 
set over until the fall. That is further com- 
plicated by the fact there will be one or two 
members of the committee at least who will 
be substituted for in a permanent way for 
the deliberations on boards, agencies and 
commissions in September. There is a small 
technicality of putting them back on here. 
It brings to the fore the whole question of— 
will you be prepared four months from now 
to deal with this matter? Will it be fresh in 
your minds, and is that a reasonable way for 
the committee to proceed? There are some 
of the many options that are open to you. 

Mr. Kellock, I think it would be appro- 
priate if you made a couple of comments 
because you would be pressed by the com- 
mittee to do certain work. 


Mr. Kellock: I confess my ignorance of the 
ability of the committee to sit except when 
Parliament is sitting. If the committee can 
sit any time this summer, the matter could be 
resolved, but if that is not a possibility, that 
is not a possibility. I can only say that the 
chairman has pointed out quite rightly that 
the usefulness of the document will be im- 
proved vastly if it is not prepared tonight. 
We can only do a rather superficial job with 
the time available. 


Mrs. Scrivener: May I propose that we meet 
on Thursday after the question period to sit 
through concurrently with the House and into 
the evening, if required? 

Mr. MacDonald: Just in that connection 
what about our regular meeting time Thurs- 
day morning? 

Mr. Kellock: I am sorry, Mr. MacDonald, 


for what purpose? I have a personal commit- 
ment, 
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Mr. Chairman: There are many sides to it; 
but put very simply: do you now want to 
send your staff away to research for 12 hours, 
18 hours, 24 hours or three months; what 
are the precedents that might be incurred in 
this? I wish I could offer you something in 
between that, but unfortunately, I can’t. 

Mr. Sterling: Let’s deal with it now and 
give him a period of time in which to work 
up a report and come to some kind of de- 
cision. 1 don’t think we can leave these parties 
too long in terms of their position and I think 
it would be disastrous to see committee mem- 
bers start changing around in terms of mem- 
bership. We will just have to breach the 
problem of members who haven't been able 
to be here all the time. We will just have to 
hope they come to a logical decision in what- 
ever they consider. We always face that prob- 
lem in all committees. 

Mrs. Scrivener: How long will Mr. Kellock 
take? You are not going to need four hours, 
are youP Maybe one hour, two hours? Ulti- 
mately when you are going to give us your 
opinion, are you going to need X number of 
hours or would we receive your opinion in a 
given length of time so that we could then, 
ourselves, go away, digest and come back to 
discuss? 

Mr. Kellock: In order to provide the 
opinion I would like to provide, I first of all 
have to put the submissions of both counsel 
into some kind of framework. Mr. MacLean’s 
was rather lengthy and references made to 
a lot of precedents were not discussed 
thoroughly. 

That kind of process leads elsewhere. Read- 
ing one case inevitably leads to looking for 
another one. So in order to do that, we are 
not talking about hours, we are talking about 
days, 

The timetable I mentioned to the chairman 
—if it is the wish of the committee to report 
to the House—was that a draft report would 
be prepared this evening to be debated and 
settled tomorrow, to be redone tomorrow 
night and edited Thursday morning, I can't 
be here after Thursday noon and I would 
think that in order to get the thing printed 
and into the House by Friday, it would have 
to be settled, approved and voted on by 
Thursday. 

There is no question—there are some areas 
which may be useful and fruitful but which 
I will not be able to pursue in that time 
frame. 

Mrs. Scrivener: That seems to me to be 
entirely too hasty, Mr. Chairman, and not 
giving counsel adequate time for considera- 
tion and deliberation and research as he re- 
quires it. 


JUNE 20, 1978 


P-157 





Mr. Chairman: Could I put it to you in this 
way? It strikes me that a fundamental ques- 
tion is—setting aside whether it physically can 
or can not at the moment—does this com- 
mittee want to report this matter to the House 
by the end of this session? Could I try on a 
straw vote for size? 


Mr. Sterling: Whether we want to or not 
depends on whether it can be done or not. 


Mr. Chairman: It can be done in some 
form; whether it is desirable or not is a 
secondary question. 


[5:15] 
Mrs. Scrivener: I think it’s too important to 


do such a hasty job. 


Mr. Chairman: Could I get some comments 
from other members of the committee then? 


Mr. MacDonald: I think the compromise 
is that we try it in the time frames Mr. 
Kellock indicated. If on Thursday we come 
to the conclusion we’re going to come in 
with rather a botched and inadequate report 
because of the pressures of time, then we 
reconsider. But if you were to ask me, do I 
want this reported by the end of this week, 
my answer is yes. I would like it to be re- 
ported by the end of this week, but I don’t 
know whether that’s physically possible to do. 


Mr. Kellock: Frankly, it won’t be botched, 
Mr. MacDonald, but it won’t be adequate 
either. There’s no question about that. 


Mr. Chairman: It really is a matter of 
whether we're sending staff away to work 
all night on something we won't use. It 
strikes me that’s not a terribly tenable posi- 
tion to take. If it is the desire of the com- 
mittee to make the attempt to report by 
Friday, then let’s say so now, because it 
affects what we do in the next few days. 
Other comments? 


Mrs. Scrivener: We don’t know for sure 
that the House will rise on Friday. 


Mr. Chairman: No, we don’t. 


Mrs. Scrivener: We think it will. I think 
perhaps we must make our own schedule so 
that we can bring in a report which is con- 
sidered and dignified and important in terms 
of the very matter were considering. It 
doesn’t seem to me, in terms of Mr. Kellock’s 
comments and what we know, that this can 
be done if we are to meet a Friday deadline. 

Mr. Sterling: The problem is though that if 
the composition of the committee changes, it’s 
got to change on Friday if we rise on Friday. 
Is that not correct? 

Mr. Chairman: That’s correct, and it will. 


Mrs. Scrivener: Can we not have an ex- 
tension for a— 


Mr. Chairman: I don’t think so. 

Mr. Grande: Being one of the members 
who likely will not be here after this Friday, 
I would certainly like, if it’s possible, to have 
a resolution of this before the session ends or 
the House prorogues, 

Mr. Chairman: It won’t prorogue. 

Mr. MacDonald: May I ask a point of in- 
formation? You're talking about the changes 
in personnel that are going to take place for 
the summer. 

Mr. Chairman: No, the problem with this 
committee is that you cannot have substitu- 
tion on the committee. It’s a permanent sub- 
stitution. Let me point out to you that there’s 
a little technicality that could be exercised. 
Certain members of the House could be 
moved to this committee for the summer and 
when the House resumes again in the fall, 
other members could then permanently be put 
back on the committee. 

Mr. MacDonald: That’s what I mean. 

Mr. Chairman: I’m saying that’s possible. 
I’m saying also that I don’t control what the 
House does or what the House leaders might 
propose. 

Mr. MacDonald: That’s really my point of 
information. It seems to me that if we opt for 
the longer period to give very serious con- 
sideration to this and we take into account 
the problem of having different personnel, 
maybe the only way you can resolve that is 
that the final resolution of it, our final report, 
is going to come only after the House meets 
again in October when the same members of 
the committee could be brought back. 

Mr, Chairman: That’s conceivable. We have 
no guarantee that would happen. 

Mr. Kellock: There’s the fact that it’s prac- 
tically a select committee for this purpose. 


Mr. Chairman: If I could elaborate a little 
on the matter of sitting during the summer, 
it really is a matter of scheduling. We have 
agreed among the House leaders on a sitting 
schedule. It means this committee, as an 
example, has agreed it will not sit until after 
September 19. Unfortunately that leaves 
about three weeks, and we have booked 
three weeks of hearings on other matters 
during that time. That’s aside from the small 
problem that we will not have the same 
personnel on the committee. 


Mrs. Scrivener: Is there no chance that 
the committee could reconvene on Thursday 
week—that is, the first Thursday in July— 
with existing personnel as we have it now? 
Sometimes there is a usage in procedure that 
a retiring member of a board or a committee 
continues to serve until he is replaced. 
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Mr. Chairman: The problem is they would 
be replaced as of Friday. I would say to your 
proposal, though—it seems an attractive one 
—that there’s virtually no chance of being 
able to do that. It sounds reasonable enough 
until you look at the six other committees 
that are sitting and their schedules. 


Mrs. Scrivener: Do we have any idea how 
many members are retiring from this com- 
mittee? 


Mr. Chairman: One is all I’m aware of. 
There may be others. 


Mrs. Scrivener: I was going to say I don't 
know of any others in our party. One is not 
So serious, 


Mr. MacDonald: Following from what Mrs. 
Scrivener has just said, I don’t know if we 
are so hidebound by tradition that it is im- 
possible within a motion to say that the 
members of the committee until July 10 are 
going to be such-and-such, and after that are 
going to be such-and-such—and it’s in the 
motion. That would mean that this committee 
with its present personnel could meet next 
week, Thursday, when I don’t think any of 
the select committees are going to get into 
operation the last week of June. 

The alternative procedure is that even next 
fall we would make a report saying that we 
have ‘heard all the cases; it is very complex; 
we had only 36 or 48 or 72 hours or some- 
thing to consider them and we couldn’t do 
it; therefore, we request the House that this 
committee be reconstituted at the beginning 
of the next session with its existing personnel 
to finalize the report, even though they want 
to make other changes later—because you can 
make changes in committees at any point. 
The government House leader brings in a 
motion. 

It seems to me you have two alternatives: 
that in the motion setting up the committee 
we permit this committee with its existing 
personnel to meet next week to finalize it. 
Alternatively, that this committee with its 
existing personnel meet in the very early part 
of the fall session to finalize this before we 
go on to anything else. 

Mr. Haggery: May I ask a question? Do 
we have to submit it to the Legislature or 
to the Speaker? 

Mr. Chairman: To the Legislature. 


Mr. Haggerty: I can't find it here. I 
thought it might have been just the Speaker. 
If that was the case then, we could submit 
the report any time during this summer. 

Mr. Chairman: Let me make this small 
distinction. Any committee duly constituted 
as a select committee may table a report 
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in the Clerk’s office when the House is not 
in session. This committee is not designated, 
as of now, a select committee for this matter 
but for another matter, with rather rigid 
terms of reference. So there would have to 
be some paperwork done between now and 
then. If the matter is of some concern in 
terms of presenting a report, of course, you 
can’t do that when the House is not in 
session. 

Mr. Haggerty: I was just wondering if the 
resolution motion was presented to the House 
or was directed to the Speaker. 


Mr. Chairman: No. The matter was refer- 
red to us by the Legislature and it is our 
obligation to report back to the Legislature, 
not to the Speaker. 


Mr. Sterling: Mr. Chairman, I am _ very 
reluctant to take the second proposal of Mr. 
MacDonald in terms of coming back in the 
fall and starting to discuss this thing again. 


Mr. MacDonald: So am I. 

Mr. Sterling: I would prefer to meet next 
week, if at all possible. 

Mr. Chairman: I would point out to you 
that as of now it is not possible at all and— 


Mr. MacDonald: Why? 


Mr. Chairman: Because we have no knowl- 
edge that the House will be in session next 
week and that gives us no permission to sit. 


Mr. Sterling Why cannot we keep the 
composition of this committee as it now exists 
until we sit in October, if there is only one 
substitution and it means one person will not 
be here on the ABC reviews in September? 


Mr. Chairman: We can’t do that. 


Mr. MacDonald: There is a problem there, 
if I may put it in personal terms. I am 
chairman of the select committee on Hydro 
and I have to be off this committee during 
the summer period. 

However, Mr. Chairman, I think it would 
be interesting to do a bit of pioneering in 
our procedures. I can’t conceive of why a 
resolution could not be introduced by the 
government House leader which specified 
that this committee, with its existing per- 
sonnel, would complete this item on_ its 
agenda at such meetings as are necessary 
next week and that following that, the 
personnel of the committee will be such-and- 
such to proceed with their other terms of 
reference as a select committee. 


Mr. Chairman: The problem again would 
be, forgive me for saying so, procedural. 
The matter of who is on this committee and 
who is on other select committees will be 
done by motion in the House. The House 
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has no precedent for saying this committee 
or this motion will take effect July 15, 
June 10, or whatever. The Speaker will un- 
doubtedly rule that there being no precedent, 
in the absence of a rule that allows it, that it is 
not in order. So it won't be in order. 


Mr. MacDonald: Do you mean, if the 
government House leader brings in a motion 
saying the personnel of this committee will 
remain the same for purposes of completing 
this before the end of June, and that after 
the end of June the personnel of the com- 
mittee will be such-and-such to proceed with 
the work that was envisaged for the summer? 
I can’t conceive of why the Speaker would 
dare to suggest that was out of order. The 
government House leader has a right to 
bring in any motion he wants. 


Mr. Chairman: I wouldn’t go that far, 
and I would take the opposite point of 
view. 


Mr. Haggerty: It is a rather important 
matter. The sooner we can get down to 
arriving at a decision, either in favour of or 
against whatever those proposals are, I think 
we should get on with it. I don’t know how 
long it is going to take Mr. Kellock to bring 
in his viewpoints on matters raised by both 
counsels. When do you think you would 
have a summary prepared for the committee, 
Mr. Kellock? Two days? 


Mr. Kellock: I can’t answer that. I can 
prepare a summary in any time frame you 
give me. But I don't know when I can 
prepare the summary I want to prepare. 


Mr. MacDonald: Could I put an alterna- 
tive question to you? Are you free next week 
for a day or two or three if this committee 
were to schedule a meeting to hear your 
first report on Tuesday? 


Mr. Kellock: Subject to getting an appeal 
in the Court of Appeal kicked over to the 
fall, which I would think I have a 50 per 
cent chance of doing. I am supposed to be 
in the Court of Appeal next week; but if I 
can get it kicked over to the fall, then I 
am, fine. 

Mr. Chairman: Could I put it to you that if 
the business were set aside for as short a 
period of time as three or four days, which 
is what we are really talking about for next 
week, is that sufficient time to make you feel 
comfortable? 

Mr. Kellock: Much more comfortable. 


Mr. Chairman: All things are possible in 
this world. I can think of some procedural 
techniques that might solve some of the 
problems. I understand the government 
House leader is on his way to the committee. 
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We may seek his guidance in this matter. 
I would be much more comfortable as chair- 
man of the committee if we at least had a 
day or two to read the Hansards and to give 
our own staff time to prepare their report. I 
am reluctant to think that all of this hinges 
on burning the midnight oil tonight and 
getting it in tomorrow, as much as I would 
like to do that. We will await the arrival 
of the government House leader. This is 
taking on a touch of drama that I find in- 
fectious at this late date. 

Does any other member of the committee 
wish to make comments? My count of the 
opinions of the quorum still present on this 
matter is that three people would be pre- 
pared to advance this matter and deal with it 
before the end of this week. I take it there 
are two that are a little ambivalent about it. 
Is that reasonable? 


Mr. Sterling: I had mentioned to you at 
first that my greatest desire would be to try 
to clean it up before the end of the week. 
However, after hearing Mr. Kellock talk in 
terms of what he could produce in that space 
of time, I don’t think it does justice to both 
of the parties who have spent both time and 
a great deal of money in terms of making 
their presentations to us. I really don’t think 
that it can be done in that time frame under 
any circumstances. We are going to have to 
go to another option in my view. 


Mr. Chairman: Then it seems reasonable 
now to say that it is the committee’s desire 
to have some time to have the staff prepare 
a report and to deliberate on the matter. Is 
that reasonable to say? Some time is defined 
as on into next week. The search now be- 
gins for a few techniques that will allow us 
to sit next week if the House is not in 
session. 

Mr. Sterling: I think we can do that on 
Thursday, perhaps after we have a chance 
to look at the alternatives, can we not? 


Mr. MacDonald: Haven’t we got other 
business to doP Can’t we meet Thursday 
morning as regularly scheduled? 


Mr. Chairman: We do have other business 
to clean up by Thursday morning. 


Mr. MacDonald: We could clean up that 
business and finalize this. 


Mr. Chairman: Would it be agreeable that 
the committee will adjourn until Thursday 
at 10 a.m. at which time we will deal with 
a matter raised by Mr. MacDonald last 
week on which he gave notice? Then we 
will entertain further discussion on the 
scheduling of meetings. We will not meet 
tomorrow. I will attempt to find some pro- 
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cedural means that will allow the com- 

mittee to continue its work next week, even 

if the House is not in session. Is that agreed? 
Mr. Kellock: What am I doing then? 


Mr. Chairman: In the interim, I am 
taking it that the committee has not re- 
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quested its staff to present that report on 
Thursday moming. Counsel may start his 
work but he is not expected to present a 
report on Thursday. 

Agreed. 


The committee adjourned at 5:40 p.m. 
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The committee met at 10:19 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: The chair sees a quorum. 
We have scheduled meetings for next week 
and we are proceeding with means of con- 
stituting the committee; it has already been 
constituted as a select committee. We have a 
little work to do. There will be a motion pre- 
sented to the House this afternoon, if that’s 
necessary, to allow the committee to sit next 
week, and the schedule of meetings will be 
Tuesday at 2 and Thursday morning at 10. 

Mr. Sterling: Mr. Chairman, I notice this 
is a confidential memorandum, I don’t know 
whether I expect to read about it in the press 
tomorrow morning or not. 


Mr, Chairman: It depends when you tell 
them. I think maybe the first thing we should 
do is— 

Mr. Sterling: I’d like some direction from 
you as to how far this is going to go and what 
structures you expect the committee to place 
on the information we have in front of us. 


Mr. Chairman: Okay. The committee has 
been provided with a draft report from your 
counsel; the report is not finalized, and it 
would be my view that the report itself has 
been tabled with individual members of the 
committee and that it is confidential until 
such time as the committee chooses to deal 
with it. That means, no one else other than 
committee members gets a copy of it. 

In my brief look through I didn’t see a 
great deal of confidential information. But 
it is the matter of a draft report not being 
for public consumption yet, and I would ask 
you to hold that in confidence. 

Mr. Bolan: I haven’t even looked at it, but 
what may be confidential in it is that there 
may be the beginning of an opinion. I don’t 
know. 

Mr. Kellock: The memorandum contains 
an opinion. 

Mr. Bolan: Right. So in that case, I would 
urge the committee to remember that it is 
strictly confidential. 

Mr. MacDonald: I’m not objecting to this 
but we discovered in the Hydro committee 
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that we got into no problem by having total 
Open meetings in all stages of considering 
our report. And, sure, the press were able to 
write stories at the embryonic or the incipient 
stage of the report. But so what? They usually 
get it anyway. 

Mr. Bolan: But here weve dealing with 
the rights of an individual; I’m sorry, the 
rights of several individuals; the rights of all 
the proposed plaintiffs as well as the member. 

Mr. MacDonald: We were dealing with 
the rights of the people of the whole of On- 
tario on a $7 billion contract— 

Mr. Bolan: Oh yes, but the rights of indi- 
viduals are different. 

Mr. MacDonald: Okay, I’m not arguing the 
point; all I’m saying is that I was interested 
to find that although I went into it with a 
philosophic disposition to favour it and a 
practical disposition to wonder whether I 
was going to get into trouble, I found that 
there was no trouble. 

Mr. Chairman: Well, perhaps I could offer 
some direction to the committee. In other 
instances, when privilege cases have been 
heard, Hansards are kept and are reported. 
There are occasions when the committees 
have decided not to keep it. That’s basically 
the dividing line: if you want to have the 
meeting public, the technique is to have it 
fully reported in the Hansard. Other than 
that, I take it that several informal meetings 
are held; we have chosen not to do that—and 
I think for a good reason. The only reason 
that I suggest to you the matter of the docu- 
ment itself be kept confidential is that it 
was a document that was prepared with a 
good deal of haste and I have no indication 
from the committee that that is going to be 
your final conclusion. The committee has, in 
fact, not dealt with the document, and I’m 
not sure, as Mr. MacDonald says, that it does 
anybody any good to hold it in confidence. 
If you don’t, I’m not sure I have much that 
I can do about it. But it seems to me you 
don’t want to publish the judgement before 
the judgement is made, and that it would be 
sensible for me, from my point of view, to 
have the committee simply receive the docu- 
ment today. I have not heard any motions 
from anyone that the committee goes in 
camera or meets without the Hansard serv- 
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ices, and so I’m suggesting that on Tuesday, 
the document will be a matter of record. It 
will probably not be read into Hansard in 
its entirety, but certainly the debate on the 
document will be recorded by Hansard, and 
at that point it will be a matter of public 
record, 

Mr. Bolan: Again, for my own general 
information: What is the usual procedure 
which committees have followed in the past 
when it comes to deliberating on whatever 
it isP 

Mr. Chairman: Usually in select committees, 
and even on standing committees, when 
they prepare a formal report, they usually 
do move in camera to consider the writing 
of the report. I would caution you that in 
the oath of office you take there is a little 
clause which says that when you come into 
possession of documents that are not a matter 
of public record you do not release them. 
That’s part of your oath of office and so 
there is an obligation on the members. I 
wouldn’t want to be back here in the fall, 
hearing somebody else’s privilege on re- 
leasing a document that you got before 
procedural affairs. It has been the tradition 
in this House that when reports are being 
prepared they are not public record until 
such time as they are formally presented to 
the House. That’s been violated several times 
to my knowledge, most of the time by the 
members of the committee, as soon as the 
report is near finalized or is finalized. 


Mr. Sterling: Well, I think it’s a little 
hard to judge whether or not we should 
meet in camera on Tuesday or not, without 
having first looked through some of the in- 
formation that’s in front of me at this par- 
ticular time, and I would be willing to dis- 
cuss that on Tuesday afternoon. 


Mr. Chairman: I’d like to keep my options 
open on that. The reason I suggest that is 
once you formally begin to go through the 
process it will be a matter of considerable 
concern and precedent, and people later 
will want to be able to follow the arguments 
back and forth in the preparation of the 
report, and that’s of considerable value for 
us, in particular, because some members of 
this committee will not be here on Tuesday, 
and if you keep a Hansard they will at least 
have the opportunity to read the Hansards. 

It will be my suggestion that you continue 
with the procedure that you kept to date; 
that is that you hold your meetings open and 
that you keep a Hansard of it. That debate 
will be not only interesting, but will form 
some considerable precedent for this House 
and in my view should be recorded. The 


only hesitation I have about this document 
is that it’s a document that has been pre- 
pared by our counsel but has not been dealt 
with by the committee, and it just strikes 
me as being a little premature. 


Mr. Kellock: Nor has it been proofread or 
corrected, and it contains many errors. 

Mr. Chairman: The purpose of getting it 
here before this morning was to allow the 
committee members to have a look at it over 
the weekend. 


Mr. Sterling: I have to congratulate our 
counsel on doing this for us in such a 
short period of time. I didn’t expect to have 
it. 


Mr. MacDonald: If all courts acted with 
such expedition we wouldn’t have any 


backlog. 


Mr. Chairman: We might even have a 
judicial system that works. 


Mr. Grande: Mr. Chairman, on the ques- 
tion of whether the meetings next week are 
going to be open meetings or not, my opinion 
is that they ought to be open meetings. We 
have followed that policy from the very 
beginning; we have never gone into any 
closed meetings when the evidence was 
heard, and as far as I am concerned, not 
having read that document I don’t think there 
is anything to hide from the public in terms 
of this question of privilege. It’s been open 
all the way through. I can’t conceive any 
reason for having closed meetings. 


Mr. Bolan: The only thing I might remind 
Mr. Chairman of, as well as Mr. Grande, is 
that when a jury retires to deliberate a case 
it does so privately. 


Mr. Chairman: Yes. 


Mr. Bolan: I appreciate your remarks 
about precedents and perhaps others might 
want to see what we have done and change 
our follies, if they are deemed to be follies. 


Mr. MacDonald: I’d just like to underline 
the chairman’s earlier remarks; it is con- 
ceivable that the Hansard for this committee 
is going to be pored over by students, down 
through the years more than anything else 
that has ever gone on. 


Mr. Chairman: Good Lord, I hope not. 


Mr. MacDonald: I know it’s a shattering 
thought, or a flattering thought, depending 
on how you want to look at it. Therefore 
the course of argument, if there’s going to 
be any significant change in what the counsel 
recommends, if I may just make another 
brief comment—and Ray Haggerty is a mem- 
ber of the Hydro committee and he can 
alter it while I’m presenting if he thinks it’s 
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not accurate—I think the point was our staff 
had no objection at all to their report to 
the committee and their recommendations 
being public, and quite frankly, on the 
uranium contracts all parties disagreed with 
them ultimately in the report. 


Mr. Sterling: There’s some problem there 
too, you see. When a court decision comes 
down, Mr. MacDonald, there is a written 
decision by the court and we're almost filling 
the function of a court in this particular com- 
mittee, and when it comes forth with its 
report the decisions are written, perhaps in 
a majority judgement, and those who dissent 
dissent in written form, or a written pre- 
sentation. 

The problem is we never see in a written 
judgement any discussion that might or might 
have gone on during that period of time, or 
the misgivings that they might have had one 
way or the other. If we are to create prece- 
dents of any strength, and you have a lot of 
talk which sort of skirts around issues and 
goes one way or the other way, then it’s go- 
ing to be very difficult for people in the future 
to come to any conclusion about what we’ve 
done. 

So it’s a two-sided argument. You may have 
each member of the committee making a 
different statement about why he is supporting 
or not supporting the final recommendation, 
and so what does this do in the end? It 
doesn’t create any kind of a precedent, so 
you defeat your purpose in some ways by 
having too many opinions about exactly what’s 
gone on. 


[10:30] 


Mr. Bolan: I want to elaborate on what 
Mr. Sterling has said. What is going to be 
the precedent here, the reasons for the judge- 
ment, is what were preparing. We are pre- 
paring a judgement. I don’t think we're so 
much concerned about how we arrive at this 
judgement or how my opinion may be 
changed by Mr. MacDonald or Mr. Sterling’s 
opinion may be changed by Mr. MacDonald. 
What we are basing it on are the facts, as 
presented to us, as well as the law which 
we have considered. The ultimate reasons why 
we have arrived at this conclusion are what 
is of significance and not necessarily so 
much what debate took place amongst us as 
to how we arrived at them. 


Mr. MacDonald: I may be wrong but if I 
were sitting on a court of appeal, I think I 
would be intrigued to know what was the 
course of argument by all the judges in the 
lower court when they came to a split 
decision. 
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‘Mr. Bolan: That’s what we heard over the 
past three days. 


Mr. Chairman: Let’s sum up. We will 
meet on Tuesday at 2 o'clock and on Thurs- 
day at 10 o’clock. As far as I’m concerned, 
a Hansard record will be kept and the meet- 
ings will be public, unless I hear a motion 
otherwise and that motion carries. On the 
matter of the draft report, I have offered my 
opinion. I have heard a couple of dissenting 
voices but I have not seen a motion nor heard 
a vote. In my view in that case, unless I 
see a motion otherwise, the report itself will 
be considered as confidential to the members 
of the committee until such ttime as it is 
formally tabled before the committee. That 
would be Tuesday at 2 o'clock. 

We have one other matter to consider. We 
were given notice of a motion by Mr. Mac- 
Donald. I believe the members have copies 
of this. This refers to matters that were dis- 
cussed by the committee in a meeting with 
the government and the opposition party 
House leaders. It concerns the matter of re- 
porting to the House, who moves the report 
and who moves the debate. 


Mr. MacDonald: For the record, just let 
me make a couple of points. I think this 
just sets down writing what was a unanimous 
agreement, sort of cabinet-style, as nobody 
was objecting, of the committee members plus 
the House leaders at a meeting on May 25. 
It doesn’t change the rules of the House but 
it suggests procedures within the existing rules 
of the House and, therefore, it doesn’t repre- 
sent a piecemeal reporting on our job of this 
fall, namely, to review the whole provisional 
orders. Without it being reported to the 
House, the Speaker won't take cognizance of 
+b, 

Mr. Chairman: Do all members have a 
copy of this? It is simply written in motion 
form now. 

Mr. MacDonald moves the following be 
reported to the House: 

At the Thursday, May 25 meeting of the 
procedural affairs committee, the committee 
and the three attending House leaders agreed 
that: 

1. At the suggestion of the government 
House leader, if the adoption of a commit- 
tee report is moved during routine proceed- 
ings and further substantial debate is re- 
quired, then the chairperson of the committee 
which presented the report shall move ad- 
journment of the debate on the motion for 
adoption. That chairperson will subsequently 
meet with the House leaders to determine 
when the order to resume that debate will be 
called. The opposition House leaders sug- 
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gested that Thursday evening would best 
accommodate this 'type of business; 

2. After a petition requesting a debate on 
an annual report and signed by 20 members 
is tabled with the Clerk, the Speaker informs 
the House of the reception of the petition 
and then assigns the report in question to a 
committee. The chairperson of the committee 
which has been designated to debate the 
report confers with his or her committee 
members in respect to the scheduling of the 
debate. The chairperson then meets with the 
House leaders at the earliest possible occasion 
to arrange the allocation of time and the 
ordering of business for the debate. The 
presentation of such a petition would most 
appropriately fall under routine proceedings 
in the period allocated for petitions. 


Mr. Sterling: Have the House leaders got 
a copy of thisP I don’t know whether I have 
copies in my office or not. I can’t recall re- 
ceiving one. 

Mr. Chairman: By letter? 

Mr. Sterling: The original letter. 


Mr. Chairman: The original letter went to 
the House leaders. 


Mr. Sterling: They’ve seen the motion then? 


Mr. MacDonald: May I suggest if there is 
any lingering doubt on the part of any spokes- 
man for any party that he clear it with his 
House leader this afternoon—if he has any 
reservations. Presumably the darn thing goes 
on for debate. I don’t see why that should be 
the case when they were all here and agreed 
to it in the first instance. 


Mr. Sterling: I just don’t know whether 
they've seen the written motion. In other 
words, I don’t know what my House leader 
has agreed to or whether he would agree with 
the wording of this particular motion before 
us. 


Mr. Chairman: This is not done in such a 
way, I should remind you, as to amend or 
alter the standing orders or the provisional 
standing orders of the House. This will be 
done in the form of a report to the House so 
the House would be aware of and would vote 
on that matter of the report. Thus the techni- 
cality of rewriting provisional orders is set 
aside, and this would be an expression in the 
form of a motion adopting a committee report 
by the House. 


Mr. Sterling: Could we vote on this on 
Tuesday? I know we couldn’t report to the 
House before it rises, but is there any urgency 
to reporting to the House before we rise? 

Mr. Bolan: If Mr. Sterling wants to check 
it out with his House leader, he should be 
given that opportunity. 
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Mr. Chairman: Except we did that— 
Mr. MacDonald: We did that last week. 


Mr. Sterling: You mean he didn’t see the © 
written— 

Mr. MacDonald: Let me come back to the 
point I made a moment ago. Why can’t we 
report to the House and Mr. Sterling can 
check with his House leader between now 
and 2? If his House leader has any reserva- 
tion, this won’t be in effect until it’s passed, 
so he has the right to intervene in the tradi- 
tional way up until now, to put it on the 
order paper for debate. If he’s happy with it, 
it’s adopted. 

Mr. Bolan: I don’t care. I’m satisfied with 
it, but it’s up to Mr. Sterling— 

Mr. Chairman: The only comment I would 
make is that I think we’ve got ourselves in 
reverse order here, and we've done this be- 
fore. I don’t think we can continue, par- 
ticularly when we are doing things like pro- 
visional rules, to run that routine of checking 
with the House leader and the caucus before 
we make a recommendation. I think the 
people on this committee are at some point 
in time going to have to say that the com- 
mittee recommends to the House—and that 
we function as most other committees would 
function in that respect. 

When it does go to the House, then of 
course the House leaders and the other mem- 
bers of the caucus are consulted for debating 
purposes and we would schedule debate. I 
would have some awkwardness, I tell you 
quite frankly, in going to the House leaders 
this afternoon if a debate is necessary and 
saying that we’ve got to have this debate 
today. I don’t see the reason for that. On the 
other hand, if we go to the House leaders and 
make them aware of the report and ask, “Ts 
that what you had agreed upon and is that 
satisfactory in terms of the report?” I would 
suggest that it would get unanimous consent 
and there would be no debate on it. 


Mr. Bolan: No, but what you're doing 
though is putting the cart before the horse, 
if I may say so with the greatest of respect. 
If the House leaders don’t agree with it, then 
you're inviting a debate in the House. Maybe 
all of this can be avoided if the House leader 
could be checked out beforehand. 


Mr. Chairman: Except I want to make this 
fundamental point. This committee does not 
sit to serve the purposes of the House leaders; 
it sits to serve the purpose of the House. In 
this instance, I think we have agreement with 
the House leaders. 

In the fall when we go through all of 
those provisional orders I think it’s going to 
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be incredibly important that the members sit 
here as individual members of the House, 
looking at a set of rules under which the 
House will operate. Then our caucus con- 
siderations and the considerations of House 
leaders would be secondary. 

In setting up the committee, it was care- 
fully done and decided after debate that 
people like the government House leaders 
would not be on this committee for that 
reason. This committee would represent ordi- 
nary members of the House. It begs the argu- 
ment that we’re into right away between the 
Speaker’s ruling and the findings of the com- 
mittee. We wanted to have a committee of 
the House, ordinary members of the House, 
to sit and discuss procedures. 

The House leaders have innumerable ways 
to do that. They order all of the business and 
they participate in things. The leaders of the 
party obviously have a great influence. The 
purpose of the exercise was to give to ordinary 
members of this House the opportunity to 
take some initiative to discuss procedures and 
to recommend to the House. The House of 
course always would be the ruling body in 
that instance. We don’t have any great privi- 
lege in that regard. It’s a matter of perspec- 
tive sometimes. 


Mr. Sterling: The only problem I find, 
when you run at these things—and this has 
nothing to do with the procedures in a formal 
sense, but in an informal sense it does really 
have something to do with the procedures. 
When you run at them piecemeal, in a very 
small way, I think there’s a great reluctance 
to have a formal debate in the House on 
these matters. If there was some objection to 
a minor portion of this motion, maybe it 
could be rectified right here and there 
wouldn’t be any problem in going to the 
House with that. 


Mr. Chairman: Yes, I appreciate that. 


Mr. Sterling: You may find it can work 
both ways, I guess. The House leader could 
stand up and say, “I want to adjourn the 
debate on this particular matter,’ so we're 
nowhere. Or he might let slide something 
which he doesn’t feel was what the agreement 
might have been. 

When we get to the stage of coming in 
with some comprehensive amendments to a 
great number of rules, I would imagine there 
will be a full-scale debate in the House on 
that matter. Then I think your arguments 
flow in terms of dealing just with the com- 
mittee members here in finding what they 
consider fair and equitable. My concern is 
when the reports are made. I don’t know if 
we've really had any significant debate on 


any of the reports that have been coming 
back from the committee. That’s my only 
concern, in terms of having this thing looked 
at. That’s why I’ve been reluctant to carry 
forward in terms of my caucus, and before 
committing us to any particular matter. 


Mr. Chairman: Okay, you have a motion 
duly before you. You have been given a 
week’s notice on it. It purports to be a 
motion which is not contentious because it 
reflects consensus—that seems to be open to 
some question. Could I have some discussion 
then on the motion itself? 

Mr. Sterling: Mr. Chairman, I’ve had the 
opportunity, since our discussion, to check 
with the House leader. This is as he re- 
members the discussion and therefore I would 
support the motion at this time. 


Mr. Chairman: All right, any further dis- 
cussion on the motion? 


Motion agreed to. 


Mr. Chairman: Is it your desire that it be 
reported to the House this afternoon? 


Mr. MacDonald: Yes, Mr. Chairman. 
Mr. Chairman: Then we'll do so. 


Mr. MacDonald: Flowing from the dis- 
cussion weve just had, may I raise another 
point that we discussed earlier? I don’t know 
that any action has been taken on it and I 
wonder if some should. At an earlier dis- 
cussion we agreed, and I think this has been 
done, to circularize all members and ask them 
to make any report or any comments they 
like with regard to the provisional orders for 
our guidance when we get at it this fall. 

You will recall that earlier I made a point 
that it might be useful to have each caucus 
discuss them so that you have a collective 
decision from the caucus. From the discussion 
we've just had, it seems to me that the people 
who were the appropriate ones to take the 
lead on this in their caucus are going to be 
the House leaders. In other words, some time 
before we get going this fall, the House 
leaders should see that sufficient time is left 
at one of their caucus meetings to discuss 
the provisional orders and: that there will be 
a collective decision come in from each 
caucus. 

That doesn’t necessarily mean we won't 
take the view of member X and say that has 
precedence over what came in from any 
other caucus and we as a committee agree 
to it, but at least we will have some idea of 
what each caucus feels collectively. Would 
it be— 

Mr. Chairman: I could invite the govern- 
ment House leader by letter to raise the 
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matter of a review of the provisional rules 
with each caucus and to provide to the com- 
mittee a response in that regard— 

Mr. MacDonald: That is in effect what 
I’m suggesting. 

Mr. Chairman: All right. Peter, would you 
endeavour to draft the letter and get it out 
over the summer? I think you know we have 
circulated to all members of the House a 
letter inviting their response on the _ pro- 


visional rules; I have, I think, three or four 
people who took the time to write me an 
early response. When we get a significant 
number of them, in the course of the summer, 
we will put them all together and circulate 
them to the members of the committee. 

Any further items of business? 

The committee stands adjourned until 
Tuesday at 2. 


The committee adjourned at 10:45 a.m. 
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The committee met at 2:06 p.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: We have a quorum, so we 
will call the meeting to order. It is not clear 
whether we require both sessions or not. The 
committee has had a copy of the draft report 
over the weekend and a chance to peruse 
that. Mr. Kellock has prepared a slightly 
more perfect model with spelling errors and 
what not taken out of it. I think the way to 
proceed from here is to allow Mr. Kellock 
the opportunity to table this draft report 
formally with the committee, to elaborate on 
that and then to entertain some questions 
and some discussion. You may decide that 
you are ready for the questions this afternoon 
or you may decide that you would like to 
come back on Thursday and debate it further. 

There are two members of the committee 
who are absent this afternoon who can be 
here on Thursday, but it would be in the 
hands of the committee. 


Mr. MacDonald: I have just one point on 
the last thing. Presumably what we would 
see on Thursday is a full draft of our re- 
port to the House. Since that really is what 
posterity is going to see, and only the stu- 
dents will dig into the background, I would 
think that the report to the House is a fairly 
important document. 


Mr. Chairman: I would anticipate that this 
afternoon the committee would hear counsel 
present his legal opinion in the form of the 
draft report and suggest corrections and al- 
terations. I would think that you would want 
to have a second chance on Thursday to do 
the formalizing of the actual report to the 
House. Could we proceed in that manner? Is 
that agreeable on the understanding that 
through this we will have to have debate on 
it. 


Mr. Bolan: I fully realize that. However, 
this has to do with the question of timing. 
Mr. Sterling asked how long we would expect 
to be. Without getting into the merits of 
the report which was filed by Mr. Kellock, 
I have gone over it and I am in the process 
of preparing my own draft report. I am on 
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page nine of what will probably be about 
a 30-page report. I don’t want to get into 
the merits of the argument or anything like 
that, but to give you one example, Mr. Kel- 
lock uses three lines to answer the question 
of whether it is quasi-criminal, criminal or 
civil. I have about seven pages on that. 

I am not trying to be obstructionist as far 
as getting the report over by Friday or by 
Thursday is concerned. However, I am say- 
ing I have a rather exhaustive report which 
I will be presenting myself to the committee 
for their consideration. I merely throw this 
out at this time. 


Mr. J. A. Taylor: Mr. Chairman, is there 
any discussion on the minority report? 

Mr. Chairman: No. 

Mr. J. A. Taylor: Then I was wondering 
how this fits in with the schedule of the com- 
mittee. 

Mr. Chairman: The committee has engaged 
a counsel who has drafted a report. If you 
will give us some time, in a few minutes 
he will table the draft copy of the report 
formally with the committee. We would then 
proceed to go through that draft copy and 
entertain debate back and forth. Any member 
of the committee is at liberty to move mo- 
tions, whether they are one liners or 30- 
pagers. I take it that is what Mr. Bolan has 
in mind. 

Mr. Bolan: That’s right. 

Mr. Chairman: He could move a motion 
in this committee that could. consist of two 
words or three million words. That is his pre- 
rogative. The committee, of course, will then 
debate that. I would caution that we have 
scheduled two sittings this week. It is going 
to pose. incredible problems if we go much 
further than that. 

Mr. Bolan: I might say that these submis- 
sions which I will be making to the commit- 
tee will be ready by noon tomorrow. 


Mr. J. A. Taylor: These are your own 
submissions that you are making to the com- 
mittee. ' 

Mr. Bolan: That’s right. 

Mr. J. A. Taylor: They are in support, pre- 
sumably of the position that you take on this, 
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Mr. Bolan: That’s right. They are rather 
exhaustive. It is a review of the historical 
background and the constitutionality of the 
whole matter. These would be available by 
12 o'clock tomorrow for the committee. 


Mr. Chairman: I think the committee 
would appreciate that if you intend to put 
this out on Thursday that you would get it 
tO us as soon as you could. 

I would now ask Mr. Kellock to present 
to the committee his draft report. At this 
point in time, since he is presenting it to 
the committee and we are recording it in 
Hansard, we can release copies of this. 


Mr. Kellock: Just to make the records clear, 
the only document that I have provided the 
committee with that could be called a draft 
report is confined to a statement of what I 
view to be the relevant facts. Of course, what 
the committee views to be the relevant facts 
is another question. I did not attempt to 
prepare a report that would deal with the 
precedents, both legal and parliamentary, 
which might be brought to bear by the com- 
mittee to resolve the questions that the com- 
mittee has to answer. That part of it I have 
put in the form of a draft memorandum 
which was given to members of the com- 
mittee at the last meeting. 

Since that time we have turned that draft 
into a firm opinion, if you like, corrected 
the citations, added some material that we 
didn’t have time to put our hands on and 
review before the last meeting, and I have 
given the chairman this afternoon a copy of 
that opinion. 

What you will have shortly before you— 
and I will ask for these to be distributed 
now—is a draft report that deals with the 
facts only and sets out the questions that I 
think the committee has to answer. The mem- 
orandum contains what I view to be the 
precedents that lead to the answers. It will 
be up to the committee as to what answers 
are adopted in the first place and it will 
be up to the committee also as to what kind 
of a report is to be produced. 

There are at least two ways to go about it. 
One would be to, simply having found the 
facts, report that in the committee’s opinion 

ere was or was not a breach of privilege, 
and this memorandum is background material 
that could be an appendix to the report if 
the committee saw fit, or the report could 
be drafted at great length to include all or 
part of the memorandum. That will be up to 
the committee to decide once the issues have 
been resolved. If you like, Mr. Chairman, I 
can take the committee through this memor- 
andum now. 


You all now have before you a letter dated 
June 27 addressed to this committee. Para- 
graph one sets out the issues that also ap- 
pear as part of the draft report. In my view, 
the question raised by the order of reference 
involves four separate parts. The first is 
whether or not the service of the notice of 
intended action, the intention to commence 
an action for defamation against Mr. Riddell 
by delivering a copy of that notice to his 
secretary at his parliamentary office at 
Queen’s Park and a further service by mail 
of other related material, constituted a 
breach of Mr. Riddell’s privilege or a con- 
tempt of the assembly. 

The second is a like question, having to 
do with the application to prosecute or for 
leave to prosecute for an unfair labour prac- 
tice under the Labour Relations Act. 

The third question, which may be the 
most important, is whether or not the service 
of those two documents—or the delivery, if 
you like to use a non-technical word—consti- 
tute a breach of section 38 of the Legislative 
Assembly Act; and that, of course, calls for 
an interpretation of what section 38 means. 
Lastly, a sort of a basket question to bring 
into focus any other privilege that anyone 
might suggest is relevant and that might have 
been interfered with. 

Now in order to deal with all these ques- 
tions, it is necessary to go back in history 
and examine the statute and the facts and 
the claim for privilege in the light of the 
history of the Legislative Assembly Act and 
in the light of the history of parliamentary 
privilege in England, which, of course, is the 
fountainhead of all parliamentary privilege. 

The first point is made in paragraph three, 
and that is that it is clear that the privileges 
enjoyed by the members of this House have 
a different foundation than those applicable 
to the British Parliament. The privileges of 
the members of the British Parliament grew 
out of ancient custom and usage and over 
a period of time became regarded as part 
of the English common law, but given a 
separate description which is shortened to 
the lex parliamenti. 


[2:15] 


On Confederation, the British North 
America Act expressly provided that members 
of the House of Commons and the Senate 
were entitled by legislation to define the 
privileges of those Houses and their mem- 
bers, so long as privileges created by that 
legislation did not extend beyond those en- 
joyed by members of Parliament at West- 
minster. It should be added as a footnote 
here that by this time the British Parliament 
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had taken the position that it was not entitled 
to extend its privileges beyond those that 
were then known; in other words, there had 
to be a statutory foundation of a common 
law foundation for the privileges enjoyed at 
Westminster. The House decided that after 
several hundred years of development they 
were not entitled to create any new priv- 
ileges. 

Parliament in Ottawa, acting under the 
British North America Act, then passed legis- 
lation defining their privileges to be the 
same as those enjoyed in England. That pro- 
vision is to be found in the present Senate 
and House of Commons Act. 

I am now on paragraph eight: “There is 
no express provision in the British North 
America Act concerning the privileges to be 
enjoyed by members of the provincial legis- 
lative assemblies; though it has been held” 
—and when I say held, held by courts—“that 
these assemblies may provide for corporate 
privileges by legislation. The section of the 
British North America Act which gives pro- 
vincial assemblies the right to legislate on 
this subject matter is the first paragraph of 
section 92, the right to legislate for the 
amendment of provincial constitutions.” 

‘There are three cases cited on page four; 
we have photoprints of all the material here. 
I simply say that those three cases stand for 
that proposition. It has accordingly been held 
that this House and all provincial Houses do 
not have any inherent privileges apart from 
statute; that the common law applicable in 
this country did not bring with it the lex 
parliamenti. 

I should correct what I said: there are 
inherent powers, but they are described, for 
example, in the Supreme Court of Canada 
decision on Landers and Woodworth, as 
“those that are necessary to prevent an im- 
mediate obstruction of the legislative business 
of those assemblies.” In other words, to ensure 
the integrity of the legislative process. 

In Landers and Woodworth a member had 
made a remark which the Speaker had indi- 
cated ought to be withdrawn or apologized 
for; the member refused to do so. It was 
held that there was no power to punish for 
that because the remark had been made, the 
House was continuing with its business and 
it wasn’t as if he was carrying on a tirade 
or carrying on conduct which would prevent 
the House from functioning. 

Mr. J. A. Taylor: Is it possible to ask a 
pertinent question? As I understand it, what 
you have said is that the powers of our own 
House of Commons, in terms of this matter of 


P-173 


privilege, cannot exceed the powers of the 
British Parliament. 


(Mr. Kellock: That is correct. 


Mr. J. A. Taylor: Do you see the provincial 
legislatures as being confined to a jurisdic- 
tional potency less than or equal to the 
Parliament of Canada, or is there scope for an 
enlargement of legislative privilege because 
of ae 92 of the British North America 
Act 


Mr. Kellock: We will come to an opinion 
delivered by Sir John A. Macdonald— 


Mr. MacDonald: Which should be _ per- 
suasive. 


Mr. Kellock: —which I tend to subscribe 
to. The question would arise in this way and 
I would then answer it: If the Legislative 
Assembly decided in its wisdom ito pass a new 
statute setting forth all kinds of privileges not 
heretofore enjoyed either at Westminister or 
Ottawa— 


Mr. J. A. Taylor: Not only that, but pro- 
hibited from enacting, from a jurisdictional 
point of view— 


Mr. Kellock: For Ottawa. 
Mr. J. A. Taylor: For Ottawa, right. 


Mr. Kellock: Then the question would arise 
as to whether or not that was legislation that 
was intra vires or ultra vires this Legislature. 
My opinion would be that it would probably 
be ultra vires for this reason: When the 
Imperial Parliament enacted the original 
British North America Act, history tells us 
that they regarded the Parliament of Canada 
as the most important legislative body in the 
country. There are some statements to the 
effect that they regarded the _ provincial 
Legislatures as no more than glorified county 
councils. 

In view of the fact that the right to define 
privilege is expressly mentioned with refer- 
ence to Ottawa and not mentioned at all with 
respect to the legislative assemblies, I think 
it would be arguable—and I think the argu- 
ment ought to be accepted—that it was not 
the intention of the Imperial Parliament to 
give or confer on provincial legislatures more 
power than had been expressly conferred on 
the House of Commons. That, I would think, 
would be an anomalous situation. 


Mr. J. A. Taylor: Notwithstanding the 
elimination of criminal matters as being an 
area of federal responsibility; so you could 
eliminate any legislation that would conflict 
with that. That would cut it down consider- 
ably, but I’m thinking of an enlargement in 
terms of the property and civil rights jurisdic- 
tions. 


P-174 


LEGISLATURE OF ONTARIO 





Mr. Kellock: I’m not sure that I understand 
you, sir. 

Mr. J. A. Taylor: What I’m saying simply 
is that you have the two facets of privilege. 
One might relate to the criminal aspect, which 
is not covered by privilege now, as I under- 
stand it, and which could not be enlarged 
provincially, because criminal law is a matter 
of federal jurisdiction in any event and I 
would think that any legislature enactment 
would run contrary to that overall jurisdiction 
under the British North America Act; so 
you eliminate that whole phase. 

Dealing with the other aspect, of civil 
law— 

Mr. Kellock: Can I just interject? I’m not 
sure that were on the same wavelength. I 
take the view that the use of the phrase 
“criminal law’ in a constitutional sense in 
Canada is a much different use of the phrase 
than one gets into in discussing whether there 
is privilege from civil actions or privilege from 
criminal or quasi-criminal. In other words, 
that doctrine arose in the United Kingdom 
where there is no constitutional difference 
between civil proceedings or criminal pro- 
ceedings from the standpoint of the ability 
of the legislature to enact bylaws with respect 
thereto. That only becomes important in the 
Canadian constitutional sense. 

I don’t think that May, when he is talking 
about privilege from certain kinds of civil 
arrest as distinct from criminal arrest, is talk- 
ing at all about the demarcation between 
what we regard as criminal law when we’re 
talking about whether or not this House or 
Ottawa has the right to make laws with 
respect thereto. I think it’s the same language, 
but it’s two different concepts. 


Mr. J. A. Taylor: I appreciate that if you’re 
distinguishing privilege from criminal law, 
but I’m looking at it in a substantive sense; 
that is, whether you have divided jurisdiction 
as in Canada or singular jurisdiction as in 
Britain. 


The point I am making, and would accept, 
is that in substance matters of a criminal na- 
ture are the purview of the federal govern- 
ment. What I’m saying is that any interfer- 
ence with that subject matter, whether it’s 
exercised through legislative immunity or the 
frustration of prosecution, in my view would 
be contrary to the jurisdictional powers of the 
legislative assembly. So I dismiss that phase 
of privilege in so far as it would conflict with 
the overall power to legislate in terms of 
criminal law. In substance, we have curtailed 
the jurisdiction, if it was ever there, of the 
legislative assembly because you must dismiss 
then, if my thinking is correct, any privilege 


that might interfere with the normal adminis- 
tration of justice in the criminal sense. 

However, the question that I put to you is 
that though I would acknowledge the elimina- 
tion of privilege in that criminal sphere, is 
there not a potential for enlargement of 
privilege in so far as that privilege was an 
extension of provincial rights under the British 
North America Act as manifested in section 
92? What you have said is that you don’t 
think so. I’m just throwing that out. I don’t 
know whether you address that problem or 
not. If you do address that problem I won't 
say any more. I'll wait until it arises. 

Mr. Kellock: I think that’s a good point, 
Mr. Taylor. We’ve come across no case in 
which the right to legislate with respect to 
privilege from a provincial viewpoint has been 
placed under the property and civil rights 
head of jurisdiction in the British North 
America Act. The Privy Council placed it 
squarely under 92(1). In other words, the 
amendment, from time to time, of the con- 
stitution. That’s not to say that an argument 
couldn’t be made that it ought to fall as well, 
in whole or in part, under the right to make 
laws in respect to property and civil rights 
within the province. All I can say is that this 
argument has not been made in any reported 
case that we’ve come across. 

Mr. MacDonald: The point I’m rather 
curious to get clarified in my own mind is this, 
the section of the BNA Act which gave the 
federal Parliament in Canada the right to 
legislate with regard to parliamentary privi- 
lege stipulated that the parliamentary privi- 
lege couldn’t exceed that which was in exis- 
tence in the Imperial Parliament at that time. 
But going to the question which Jim Taylor 
asked, as to whether or not section 92 gave 
even greater powers to the legislative assem- 
blies, am I not correct that the first effort at 
establishing parliamentary privilege in the 
Legislative Assembly in Ontario was in 1868 
and it was disallowed by the federal govern- 
ment? 

Mr. Kellock: That’s right. ’m coming to 
that, Mr. MacDonald. 

Mr. MacDonald: And presumably because 
it exceeded? 

Mr. Kellock: That’s bound up in the state- 
ment that we pulled in here. We didn’t have 
it in the earlier memorandum. We found Sir 
John A’s opinion between yesterday and 
today. } 

Mr. MacDonald: Oh, I see. 

Mr. Kellock: You're quite right. 

Mr. Sterling: It also includes the attitude 
of the Legislature at that time as to what they 
felt their rights were. 
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Mr. Kellock: That’s right. 

In any event, on page five I’ve set out an 
opinion authored by two gentlemen named 
Garrow and Shepherd, delivered in 1815 to 
the Right Honourable the Earl of Bathurst, 
who was then secretary for the colonies. A 
question was asked, the answer to which is 
given on page five. 

[2:30] 

“In answer to the second question, “whether 
tlle assembly is entitled to all the privileges 
to which the House of Commons of the 
Imperial Parliament are entitled under their 
own peculiar law, the lex parliamenti,” we 
beg to report that we think they are not 
so entitled. 

“The House of Assembly of Upper Canada 
has not existed long enough to have estab- 
lished privileges by usage; the Act of Parlia- 
ment has not delineated any, and we there- 
fore conceive the outline to comprise and to 
be confined to such only as are directly and 
indispensably necessary to enable them,” that 
is, the Legislative Assembly, “to perform the 
functions with which they are invested, and 
therefore may be fairly said to be incidental 
to their constitution. 

“We mentioned some of these as examples, 
personal liberty . . . freedom from arrest in 
civil cases, a power to commit for such acts 
of contempt in the face of the House of 
Assembly as produce disturbance and inter- 
ruption of their proceedings’—this precedes 
Landers but echoes the same view—“the free- 
dom of debate upon the subject of the laws 
to be enacted or considered. They think also 
they would have the power of expelling a 
member convicted by any competent tribunal 
of a crime of an infamous nature . . . the 
right of regulating and ordering their own 
proceedings in their assembly consistently 
with the statute must necessarily be incident 
to them.” 

The reference to the statute in that quote 
is not the British North America Act. It is the 
Constitution Act. As indicated below, it is 
clear that members of the Imperial Parliament 
did not, in 1867, enjoy a general privilege 
which prevented the commencement and 
prosecution of civil actions against them. 
This fact would appear to indicate that such 
a privilege was not regarded as necessary to 
enable a legislative body to perform its func- 
tions. In other words, if the House of Com- 
mons could get along without it, it would be 
very difficult to argue that the legislative 
assembly of a province couldn’t get along 
without it. 

Since such immunity from civil proceed- 
ings cannot be an inherent privilege of a 
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member of the legislative assembly, the ques- 
tions raised by the terms of reference of a 
committee must be resolved by an applica- 
tion of the provisions of the Legislative 
Assembly Act. 

In other words, what we say is that in 
our view the answer to the questions raised 
must be found in the Legislative Assembly 
Act, because resort to any inherent privilege 
is going to be found wanting. 

Prior to Confederation, there appears to 
have been a complete absence of legislation 
defining the privileges of this House. How- 
ever, the Legislature of the province of 
Canada appears to have accepted the limited 
nature of lits privileges, as set out by Messrs. 
Garrow and Shepherd, and did not lay claim 
to any immunity from civil proceedings. 

We simply make reference there to an 
early statute, an 1849 statute, which was en- 
acted for quite separate purposes to set up 
the courts of Queen’s Bench and Common 
Pleas and to prescribe among other things a 
form of writ of summons by which actions 
could be commenced. It tis expressly stated 
in there that that form of writ is sufficient, 
whether you are suing an ordinary citizen or 
a person who is entitled to a parliamentary 
privilege, which clearly contemplates that, 
at that time, actions could be brought against 
members of the House, leaving aside the 
question as to whether proceedings against 
members of the House would lie for things 
that were said in the assembly, which has 
always been the subject matter of a well 
recognized privilege. 

That statute went on to say: “Provided al- 
ways and be lit enacted that nothing in this 
act contained shall subject any person to 
arrest who by reason of any privileges, usage 
or otherwise, may now by law be exempt 
thereof.” 

We then come to the attempt in 1868 to 
enact a statute in this province on privileges. 
The Legislature chose to confer upon its 
members the same privileges enjoyed by their 
counterparts in Ottawa. That gave rise to the 
correspondence between Sir John A. Mac- 
donald and the Attorney General for Ontario, 
John Sandfield Macdonald, and Britain. The 
upshot was that that statute was disallowed 
under section 90 of the British North America 
Act. 

The following appears in Sir John A. Mac- 
donald’s opinion. We have only quoted part 
of it. The part that is obviously missing is the 
reason why he thought this statute was ultra 
vires the province. I can only say that it is 
not very clear to us why he thought it was 
ultra vires. 
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Mr. J. A. Taylor: It was never tested. 


Mr. Kellock: It was never tested to this 
point. 


Mr. Chairman: It may have been prepared 
later in the evening. 


Mr. Kellock: That might be the case. 

In any event, he touches upon what Mr. 
Taylor mentioned. “There is no clause in the 
Union Act similar to the 18th giving to the 
provincial legislatures power to define or 
establish their privileges and no_ general 
powers of legislation for the good government 
of the provinces are given to their legislatures. 
If it has any power to legislate on the matter 
at all, it seems to follow that while the 
general Parliament can, under the 18th clause, 
confer no greater privileges than those en- 
joyed by the Imperial House of Commons, 
the provincial legislature being bound by no 
such limitation might, if it were so disposed, 
confer upon itself and its members privileges 
in excess of those belonging to the House of 
Commons of England.” 

That, in its context, and we haven't set it 
all out, was a sort of in terrorem argument 
he was putting forth; if you don’t disallow 
this, these provincial legislatures will run wild 
and purport to confer upon themselves all 
kinds of privileges. 

John Sandfield Macdonald responded that 
the Ontario Legislature could have gone be- 
yond the privileges just named and could 
have declared that members of the Legislature 
should be proceeded against in civil suits by 
a particular kind of process and that all suits 
against them should be tried in a particular 
court, or that no civil suit at all should be 
commenced or prosecuted against them during 
a session of the House, or for a certain time 
before or after. 

“It does not follow that the Legislature 
of Ontario has the power to exercise greater 
authority than the House of Commons of 
Canada can exercise. The limitation placed 
by the Union Act upon the greater body must, 
ne doubt, be held by just construction of 
the statute to operate by limitation upon the 
subordinate legislatures as well.” In other 
words, he was saying that it would be sur- 
prising to him if it could be said that in 
construing the British North America Act, 
the Imperial Parliament intended to confer 
greater power on the provincial legislatures 
than they had expressly conferred on that of 
the Dominion. 

In any event, the statute was disallowed 
and the next step in the piece is the decision 
of the Privy Council in Fielding and Thomas. 
We have quoted from the relevant part of the 
decision of the Privy Council in that case, 
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delivered by the Lord Chancellor, Lord Hals- 
bury. “The power to define privileges exists 
in provincial legislatures by reason of the 
right to amend the constitution” —its own con- 
stitution. 

Following that, in 1870, Quebec enacted a 
statute which looks very much like our pres- 
ent Legislative Assembly Act. In 1876, 
Ontario followed suit. The relevant sections 
of that statute as compared to the sections 
of the existing act are set out in paragraph 
19. 

In paragraph 20 we make the point that 
“other than an action arising out of the 
proceedings of Parliament, it is clear that 
a civil action may be commenced or prose- 
cuted against a member of Parliament, of 
either Canada or the United Kingdom, even 
while Parliament is sitting.” There’s not 
much dispute about that. 

Then reference is made to the Parliamen- 
tary Privileges Act in England of 1700 which 
was discussed quite thoroughly in the sub- 
missions made to the committee. That pro- 
vided expressly that the privilege theretofore 
existing against civil actions against members 
was not to be recognized in the future, pro- 
viding, of course, that no member of Parlia- 
ment could be arrested by reason of any 
civil as distinct from criminal process. 

We have noted in paragraph 22 a comment 
by Professor S. A. De Smith who was a great 
authority on English constitutional law and 
administrative law. “The act of 1770 was the 
last of a series of four acts—the others were 
passed in 1700, 1703, and 1737—that were 
designed to abridge and finally to abolish 
the privilege against being impleaded that 
members of both Houses had claimed for 
themselves and for their servants. This privi- 
lege, which was first unequivocally asserted 
in the reign of Edward II, originally rested 
on the principle that persons attending Parlia- 
ment should be free from molestation, a 
principle that now finds its primary expres- 
sion in the privilege of freedom from arrest 
in civil matters.” 

We can now turn to the meaning of section 
38 of the Legislative Assembly Act which is 
set out on page 13. We also set out on page 
13 the form in which it originally appeared in 
the 1875-76 statute. 

That 1875-76 statute was introduced by 
Sir Oliver Mowat, the then Premier and 
Attorney General. The debate iis quite instruc- 
tive, and this was contained in the earlier 
draft so I don’t propose to read all of it; 
but it is, in my respectful opinion, abundantly 
clear that those who spoke in that debate 
on that bill were quite aware of the limita- 
tions on the privilege that were then in exis- 
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tence in England, and the word “molestation” 
was continued as part and parcel of the 
phrase: “arrest, detention and molestation,” 
to cover cases that were not specified, but in 
the opinion of those who took part in the 
debate, and certainly in the opinion of the 
Premier, cases that were akin to cases in- 
volving actual physical detention. 

Mowat was asked about the use of that 
word, and on page 17 he says that “they 
would not now govern”’—those are old privi- 
leges—“and some of the privileges claimed 
had been abolished by express enactment 
since.” He can only be talking there about 
British legislation because there wasn’t any 
Ontario legislation. “Cases did occur which 
were not covered by the words ‘arrest’ or 
‘detention,’ and as they should be covered 
in some way, ‘molestation’ was added. That 
word was used because it prevailed iin other 
legislative enactments, and it was desirable to 
use words which were familiar in other 
countries rather than to adopt new words.” 
Then there is a further reference on page 18, 
paragraph 27. 

So we now come to the specific questions. 


Mr. Bolan: Can I ask a specific question on 
this pointP As a result of the act which was 
passed in 1886, is it fair to say that the 
Legislature went beyond the privileges which 
existed in England because of the inclusion 
of the word “molestation”? 


Mr. Kellock: No. 


Mr. Bolan: Because in England it restricts iit 
to arrest and detention. Isn’t that right? 


Mr. Kellock: No, Mr. Bolan. If you look at 
May—and I include in that reference, from 
the first edition in 1814 or thereabouts, 
right down to the present time—the question 
of the privilege of being immune from 
civil actions is discussed as part and parcel 
of the privilege established by usage against 
arrest or molestation. As the reference from 
Professor De Smith indicates, the origins of 
the privilege against being impleaded are the 
same, and it was part and parcel, prior to 
1770, of the privilege against arrest or moles- 
tation; so that that privilege continued after 
1770, but it did not include, as it had before 
1770, a blanket immunity from all civil 
actions. 

Mr. Bolan: No, but it did not include the 
word “molestation” either. 


Mr. Kellock: Yes, it still does. In the most 
recent edition of May you will find it dis- 
cussed under chapter seven, I think it is. 


Mr. Bolan: Does the act include the word 
“molestation,” as does the actP 


Mr. Kellock: There is no English act. 


Mr. Bolan: There is an act which gave to 
individuals the right to sue members. That 
was the act of 1770. 


Mr. Kellock: Yes, that’s right. 


Mr. Bolan: It specifically stated that a 
member can be impleaded. 


Mr. Kellock: That’s right. 


Mr. Bolan: But does it not make specific 
reference to arrest and detention of a 
member? Doesn’t the same act make specific 
reference to those words but it does not in- 
clude the word “molestation” as we have it 
in section 38? 


[2:45] 
Mr. Kellock: Have we got the 1770 Act? 
We are getting to that, Mr. Bolan— 


Mr. Bolan: On page 17 of your brief you 
referred to the act of 1770 and then said: 
“Nevertheless . . . nothing in this act shall 
extend .. . to be arrested or imprisoned upon 
any such suit or proceedings.” The word 
“molestation” is left out. 


Mr. Kellock: That’s right. The privilege 
against molestation still exists in England and 
is part and parcel of the privilege against 
arrest. That section of the 1770 statute, in 
my view, was inserted for greater clarity, 
because the purpose of the statute was to say: 
“The privilege against being impleaded is 
gone. You may now sue your member of 
Parliament. But we don’t want anybody to 
suggest that we have done away with that 
part of the privilege that prevents an MP 
from being arrested.” That statute did not 
touch the rest of the privilege against moles- 
tation. The examples given in May were re- 
ferred to by counsel in their submissions. 
They have to do with insulting members on 
their way to Westminster, organizing cam- 
paigns to write letters to them because of 
things that they are saying in the House, 
threatening them and so forth. That all still 
exists. What does not exist as part of the 
molestation privilege is the right of immunity 
against civil action. 

I have here the first edition of May, pub- 
lished in 1844. This subject matter was then 
dealt with in chapter five, and the title of the 
chapter is “Freedom from Arrest or Molesta- 
tion: Its Antiquity, Limits and Mode of En- 
forcement—Privilege of not being impleaded 
in civil actions: of not being liable to be 
summoned by subpoena or to serve on juries. 
Commitment of members by courts of justice. 
Privilege of witnesses and others and attend- 
ance on Parliament.” So the freedom from 
arrest or molestation still exists. 


Mr. J. A. Taylor: And that definition in- 
cludes service of subpoenas? 
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Mr. Kellock: The section on subpoenas is 
very unsatisfying, Mr. Taylor. There seems to 
be no consistency at all in what the English 
House has done down through the years. 
There was one Ontario case—a judgement of 
Middleton’s, I think—in which an MPP was 
summoned to appear as a witness and an 
application was made simply to excuse him 
until after the session; that order was made 
without any problem and no discussion of 
any privilege. So the question of subpoenas 
is not before us directly and the answer to it 
is very unclear. 


Mr. J. A. Taylor: But the definition of 
molestation is before us and nobody dis- 
cussed it subsequently. I assume I am some- 
what tormented with the definition of moles- 
tation. 


Mr. Kellock: As far as we have gone now, 
om page 18 of the opinion, I can say this: that 
the privilege against being impleaded was 
formerly—that is, pre-1770—part of the 
privilege against molestation; that it was 
amended, if you like, to exclude immunity 
from all civil actions to make it clear that 
arrest by reason of a civil process—debtor’s 
prison, if you like—was to be preserved. 
So that, as part of the overall historic 
privilege against molestation, from 1770 for- 
ward that privilege did not include immunity 
from all civil actions, at least in England; 
and if you look at the debates in 1876 here, 
it seems clear that the persons responsible for 
the original statute here were well aware of 
that. 

I think it is also clear that the people 
responsible for the enactment of the first 
Legislative Assembly Act in Ontario did not 
take the view that they were conferring upon 
themselves as much power as their brethren 
in Ottawa enjoyed, because their earlier at- 
tempts some nine years later had been struck 
down. Mowat indicated that he had intro- 
duced the bill in this form in this House 
because Quebec had got away with it and 
that that bill hadn’t been disallowed. 

It has been sometime since I read the 
section on subpoenas but apparently the cus- 
tom, at least in 1844, was that it was per- 
missible to serve a subpoena and then some 
negotiations between the member and _ the 
court took place. Invariably, the member was 
not called away from his legislative duties to 
appear as a witness. That is borne out by the 
Ontario case I made mention of. 


Mr. J. A. Taylor: What troubled me when 
you mentioned that was whether or not that 
process of service of a subpoena would be 
included in the definition of molestation, not 
what the remedy might be. I am not speak- 
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ing in terms of extinguishing maybe right of 
action or a need to serve on a jury or anything 
else. It is a question of whether that process 
would be deferred under privileges that could 
be interpreted as accompanying the generic 
definition of molestation. That’s the part that 
troubles me—thinking, of course, in civil 
terms. 


Mr. Kellock: I don’t think there is any 
question that subpoenas fall under the same 
category of privileges dealt with as part of 
the molestation privilege. 

Mr. J. A. Taylor: Serving on a jury is dealt 
with separately, isn’t it? I think that we are 
excluded as members from serving on a jury 
under the Jurors Act or some other statute. 


Mr. Kellock: That was originally under 
molestation as well. 


Mr. J. A. Taylor: That’s what concerns me 
in terms of the meaning of molestation. If it 
means that you can’t be served with a jury 
notice, then on the same basis does it mean 
that you can’t be served with notice of in- 
tention to institute some sort of proceedings? 
I think, at least to me, that seems to be an 
area we would have to struggle with. 


Mr. Kellock: Perhaps I can come to the 
end and then come back because there is a 
little more material that bears on those 
questions. 

The first question I deal with is the geo- 
graphical location of the delivery, i.e., at 
Mr. Riddell’s parliamentary office. There is no 
question that it is a contempt of the British 
House to serve a civil process within the 
precincts of Parliament, or to summon a 
member from the chamber to so serve him. 
There is a number of reports, but I have re- 
ferred to one in which that is made quite 
clear. 

It should also be mentioned in passing that 
the documents that were “served” here were 
not required to be served personally. because 
in the one case, section 5 of the Libel and 
Slander Act permits the delivery of the notice 
to any adult person at the proposed defen- 
dant’s chief office, and the regulations that 
apply to the labour board permit service by 
mail at a principal office or business address. 


(Mr. T. A. Taylor: How imnortant is that, the 
distinction between nersonal service and sub- 
stitutional service, if I may put it that wav? 
What difference in substance would there be 
in leaving a service on the member or his 
secretary? I’m talking about substance now, 
not just a matter of who delivers the post. 


Mr. Kellock: In the report that I have 
referred to. what happened was that some 
solicitor’s clerk attended at Westminister and 
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asked for an MP. When he came out, he 
gave him a copy of a writ with a covering 
letter from the solicitor saying: “This action 
has been instituted. Would you please let us 
know the name of your solicitors whom we 
might effect service upon.” In other words: 
“We're not really serving this document; 
we're just giving you notice that the proceed- 
ing has been commenced and we have to 
serve it formally. Please tell us who your 
solicitors are so we can do that.” 

There was great discussion as to whether 
or not that was or was not service. It was 
the view, as I recall it—it was at least the 
view of some of the people on the committee 
—that simple notification of that kind might 
not be a breach of the privilege that pre- 
vented actual physical service of the docu- 
ment within the precincts of Parliament. 

As you will see, I don’t think it matters in 
this case at all whether it was a writ, or 
whether it was notice of a writ, or whether 
it was just simply a letter saying: “We sued 
you and we want ito serve you sometime.” 
I don’t think it’ll make any difference in the 
context of this case. 

Mr. J. A. Taylor: Whether it was served 
on a member or on the secretary of the 
member? 


Mr. Kellock: That’s right. 
Mr. J. A. Taylor: Presumably that’s of no 
substance. 


Mr. Kellock: Except that the member in 
question wasn’t required to come out of the 
chamber to get the document. 


Mr. J. A. Taylor: I appreciate that, and not 
only that, but we find that the physical office 
of the member is not within the ambit of the 
Speaker's jurisdiction. If that’s a finding, and 
I gather it is, I was wondering whether it 
would make any difference whether it was 
service directly on a member when he was in 
his office or on the member’s secretary if she 
was in that office. 


Mr. Kellock: I think if there was a cor- 
responding privilege here against being served 
within the precincts of the House, and a 
document was formally served, personally, 
within the precincts of the House, that would 
be one thing. On the other hand, notice of 
action which is not formally served might 
even in England be acceptable if it’s simply 
left with the secretary of a member. I’m say- 
ing I don’t think that is necessary to the ulti- 
mate decision, because as you have correctly 
anticipated, the problem is that it would 
appear that the documents were delivered or 
served or whatever you want to call it in an 
area that was not at the revelant time under 
the Speaker’s control. 


We have simply said with respect to this, 
service of proceedings or notices or any other 
document within the precincts of the House, 
that is not specifically spelled out in the 
Legislative Assembly Act—perhaps it should 
be, but it is not now—we take the view that 
it is not a privilege that would qualify under 
the Landers and Woodworth doctrine as 
being absolutely essential to the continuation 
of the business. Consequently, probably no 
such privilege exists, even if Mr. Riddell had 
been personally served in his office. 

They then go on to indicate that whatever 
might have been the result in the absence of 
statute, the Legislature has seen fit in section 
93 of the statute to declare that such parts 
of the legislative building as may be desig- 
nated by the Lieutenant Governor in Council 
in addition to the legislative chamber shall 
be under the control of the Speaker and the 
order in council shall be laid before the 
assembly. There is clear recognition that the 
legislative chamber alone is within the 
Speaker’s control unless there is an order in 
council. 

[3:00] 

In my opinion, it doesn’t matter what area 
of this facility was historically under the 
Speaker’s control, the Legislature saw fit to 
define it, and that might have been an ex- 
pansion or a contraction. That would seem to 
be irrelevant at this point because we now 
have clear unambiguous language indicating 
what parts of the building are within the 
Speaker’s control. 

Mr. Haggerty: I can tell you one thing: the 
offices are under the control of the Speaker 
because he ordered me out of the offices on 
the third floor into another one, and I said: 
“You would have to take me to court to move 
me.” And he said: “Ill do that.” He said, “I 
have control of it.” 

Mr. J. A. Taylor: Should have published it 
as an order in council. 

Mr. Haggerty: Perhaps I was taken advan- 
tage of over that. 

Mr. MacDonald: The Speaker was acting 
illegally. 

Mr. Kellock: He might have been in some 
difficulty. 

Mr. Haggerty: I don’t know, I think Ill go 
back and take my original office then, Don, 
and he will have to move three members 
downstairs. 


Mr. Kellock: We take the view that be- 
cause an order in council is necessary that 
the Regulations Act had to be complied with 
and the statute had to be complied with. That 
is, the order had to be laid before Parliament. 
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It wasn’t, and consequently, in our view, that 
order in council has no force at all. 

We are also told—and I think Mr. Johnson 
gave evidence before the committee to this 
effect—that prior to section 93 of the present 
act, it was considered the chamber and per- 
haps the adjacent lobbies were within the 
Speaker’s control, but not the offices. So that 
whichever way you go it would seem that 
that location—i.e., Mr. Riddell’s office—was 
not within the jurisdiction of the Speaker. 

The next question, and as I said earlier, 
probably the most important, is whether or 
not the commencement of a civil action or 
the launching of an application of leave to 
prosecute, and the resulting delivery of docu- 
ments, constitute a molestation within the 
meaning of section 88. 

If one were to ignore the Parliamentary 
Privilege Act of 1770, and assume that mem- 
bers, or a member, of the UK Parliament 
still enjoyed the privilege against being im- 
pleaded in 1876, it could be argued that the 
use of the phrase “arrest, detention or moles- 
tation” in the 1870 act was meant to apply 
such a privilege in Ontario. However, the 
actual scope of the privilege in the United 
Kingdom was well known to the members of 
the Legislative Assembly taking part in the 
debate on the 1876 act, and it did not include 
immunity from civil actions, and had not for 
over a century. 

The historical setting of a legislative enact- 
ment may be taken into account by courts in 
construing that statute. I simply quote from 
an English case for that proposition. When 
construing its own statutes, a fortiori, a com- 
mittee of the Legislature should pay atten- 
tion to the historical circumstances giving rise 
to the enactment. Similarly, such a committee 
should not ignore the intent of the Legisla- 
ture, indicated by its debates, at the time of 
the passing of the statute. 

I just digress to say that courts have been 
very loath to look at debates in Parliament 
to construe statutes. I have never really un- 
derstood why. They seem to depart from 
that rule when it suits them. For example, 
the anti-inflation reference was replete with 
material of that kind. But this body is not 
bound by that rule, and it would seem to 
me that it should not be when construing its 
own statutes; but that is up to the com- 
mittee. 

There is a presumption against the Legisla- 
ture intending what is inconvenient or un- 
reasonable. Now it may be said by some— 
and it is certainly a point that has to be 
considered—that to provide a blanket im- 
munity from all civil suits in favour of all 
MPPs during a protracted period of time 


would certainly be inconvenient to those who 
were entitled to redress otherwise at law, and 
some might even say that was unreasonable. 

In this respect it must be recognized that 
the Parliamentary Privilege Act of 1770 was 
passed to terminate abuses of a privilege. If 
molestation is taken to prevent the com- 
mencement or prosecution of all civil actions 
against members of the Legislative Assembly 
during the sitting of the House, and for 20 
days prior to and 20 days after a session, 
then all types of civil actions would be pro- 
hibited during this period of time, including 
actions arising from automobile accidents, 
breaches of contract, or division of property 
on divorce, and many others you can think 
of, 

Aside from any other hardships, such a 
prohibition might cause a delay beyond the 
limitation period for the action, eliminating 
any possibility of suit and any possibility of 
remedy in favour of an otherwise innocent 
plaintiff. 

Another principle of statutory construction 
to be applied is that of noscitur a sociis, or 
the ejusdem generis rule. That simply means 
that where you find three words used in con- 
junction with one another they each take on 
colour from the fact that they are used to- 
gether. That was the argument that was 
made to the committee by Mr. MacLean; it 
is certainly founded on principle and I've set 
out the reference. 

Consequently, the use of the word “moles- 
tation” in conjunction with the words “arrest” 
and “detention” would tend to restrict the 
meaning of the word “molestation” to a 
meaning analogous to “detention” or “arrest.” 
This would limit any extension of the privi- 
lege, leaving “molestation” as a _ catch-all 
word as implied by Sir Oliver Mowat. It 
might include a privilege against obeying a 
subpoena to serve as a witness. 

Further, the expressio unius exclusio al- 
terius rule of construction holds that “men- 
tion of one or more things of a particular 
class may be regarded as silently excluding 
all other members of the class . . . ” That was 
the point made with respect to the express 
reference in section 37 of civil actions. There 
is no ambiguity, or any difficulty, in constru- 
ing section 37, which says that no action 
may be brought against any member for 
anything that he brings by petition before 
the House, or says in the House or before 
a committee of the House. 

By this rule, the express prohibition in 
section 87 against civil actions arising from 
statements made before the assembly or a 
committee thereof would lead to the conclu- 
sion that those are the only civil actions 
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which may not be brought. By legislating 
a privilege specifically to proscribe such civil 
actions, it may be presumed that no further 
immunity from civil suits exists, in the ab- 
sence of clearly stated provision elsewhere 
in the act and, of course, there aren’t any. 

It therefore appears that section 88 does 
not create a privilege against the institution 
of any civil proceedings, but merely against 
the actual interference with the person of a 
member, such as by arrest or attachment. At- 
tachment is not expressly used in the phrase 
“arrest, detention or molestation.” An attach- 
ment is what happens to you if, for example, 
you attend on a pre-trial examination, you're 
asked certain questions and you refuse to 
answer them. If it is subsequently determined 
by the court that you ought to have answered 
them, the normal order is that you reattend 
and answer them. If you still refuse, then 
you are in contempt of court and are attached 
—physically taken—and put in a place of 
incarceration until youre ready to purge your 
contempt. So that could be an example of a 
molestation within the intendment of the act 
and within what Sir Oliver Mowat was talk- 
ing about when he brought the bill in 
originally. 

It therefore appears that section 38 does 
not create a privilege against the institution 
of any civil proceedings, but merely against 
the actual interference with the person of 
a member. Thus, the commencement of the 
two proceedings in question, as well as the 
resulting delivery of documents, does not 
constitute a breach of section 38 of the 
Legislative Assembly Act. 

Further, if an application for leave to 
prosecute pursuant to the Labour Relations 
Act is to be regarded as quasi-criminal, any 
privilege to be implied by section 38 could 
not be invoked. There has always been a 
distinction made between arrests for a civil 
cause and those for criminal charges. As 
noted by May, the distinction rests with very 
different rationale for the two branches of 
law, and parliamentary privilege was always 
intended only to prevent private interference 
with public duties. Any hint of danger to the 
public at large overrides the need to protect 
members of the Legislature in their public 
capacities. To quote from May: 

“The development of the privilege has 
shown a tendency to confine it more narrowly 
to cases of a civil character and to exclude 
not only every kind of criminal case, but also 
cases which, while not strictly criminal, par- 
take more of a criminal than of a civil char- 
acter. This development is in conformity 
with the principle laid down by the Commons 
in a conference with the Lords in 1641: 
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‘Privilege of Parliament is granted in regard 
to the service of the Commonwealth and is 
not to be used to the danger of the Common- 
wealth.” 

It is in that context that I drew the com- 
mittee’s attention to the fact that in Canada 
“criminal law” has a very different meaning, 
when you're talking constitutionally, in my 
view, than it has when you are discussing 
the question of parliamentary privilege and, 
therefore, what I would call quasi-criminal 
proceedings; that is, prosecutions for the 
breach of provincial statutes. Some provin- 
cial statutes, like the Highway Traffic Act, 
provide for offences that are very close to 
cases provided for by the Criminal Code, and 
the courts have danced a very fine line in 
upholding the validity of that kind of legis- 
lation. But that, I would think, would be a 
quasi-criminal proceeding within the mean- 
ing of the editors of May. 


Mr. J. A. Taylor: How do you relate that 
to the distinction we make between criminal 
matters—we are excluding them and not dis- 
cussing them; there’s no question about that 
in my mind—and civil matters? Let’s come 
down to where they are more petty in nature, 
such as a municipal licensing bylaw or a by- 
law that prohibits your dog running at large. 
You're summoned, convicted and fined $10 
or, if you don’t pay the fine, you go to jail 
for three days. That’s pretty minor. You'd say 
that is quasi-criminal. Where does that come 
down? Do you put quasi-criminal with crim- 
inal and say that’s not the type of protection 
of privilege that is contemplated in terms of 
a member’s privelege or do you get tied up 
in the courts on that type of thing? 


Mr. Kellock: To resolve that question. if 
it had to be resolved, would be extremely 
difficult. It would be a project of enormous 
proportions all in itself. If you ignore the 
constitutional distinction, there doesn’t seem 
to be any place to go to except to look at 
the form of the proceeding. If it is broucht 
in the name of the Queen and the result is 
a monetary penalty or incarceration, to me 
that is quasi-criminal. Maybe if we were pro- 
ceeding under the Vicious Dogs Act, the result 
of which is that your dog is destroyed, it may 
not be quasi-criminal. Certainly, in a breach 
of the Construction Safety Act, let’s say, that 
has very serious consequences and where very 
large fines can be imposed, I don’t know 
where you can possibly draw the line 
logically. 

If it were necessary—and as _ presently 
advised I don’t think it is—we could can- 
vass the English jurisprudence and find out 
exactly what line of demarcation has been 
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established there. It is certainly not very 
clear from May. I don’t think you could say 
that because it’s a breach of a by-law it’s not 
to be regarded as quasi-criminal. Some pretty 
stringent and fairly serious regulations have 
been made in the form of bylaws under the 
delegated authority from this House. Apart- 
ment buildings worth millions of dollars have 
been ordered to be torn down and that kind 
of thing. If it was simply an order in a civil 
action to prevent the breach of a_ bylaw, 
that’s one thing; but if it’s a prosecution, 
the penalty for which is fine or imprison- 
ment, that has the appearance and the ear- 
marks of a quasi-criminal proceeding. 


Mr. J. A. Taylor: The reason I mention this 
is that you dismiss summarily the notice of 
intention or leave to prosecute under the 
Labour Relations Act as a matter that is 
quasi-crimina]. I don’t follow that. Unless we 
know what quasi-criminal is, it may or may 
not fall within that area of parliamentary 
legislative privilege. The counsel for Mr. 
Riddell makes some submission in regard to 
that and it may be relevant. 


Mr. Kellock: I don’t know if you were 
here, Mr. Taylor, but I asked him for a test 
that one could apply with some consistency. 
Hie wasn’t able to give me one. That’s the 
difficulty I had. If you ignore the constitu- 
tional breakdown, I don’t know where you 
go from there, except to look at the form of 
the proceedings and the consequences at the 
end of those proceedings. 


Mr. Bolan: Isn’t that all the more reason 
to go to Parliament and to section 91 of 
the BNA Act which states that the federal 
government shall have jurisdiction over the 
question of crime? You are into the question 
of the real separation between the province 
and the federal government; they define what 
is criminal law. Don’t you think when you 
speak of a crime in the act— 


[3:15] 
Mr. Kellock: We also have to deal with 


quasi-criminals. 


Mr. Bolan: No, but don’t you feel that 
it’s the act of criminality, as compared to a 
breach under a provincial statute which gets 
its power from the provincial Legislature 
which does not have the right to enact crim- 
inal law? 


Mr. Kellock: All I can say is there are 
examples of cases in May which clearly under 
our jurisprudence would be viewed as matters 
which the provinces would be entitled to 
provide for, so they couldn’t be criminal in 
the constitutional sense. Plus the fact that as 
soon as you talk about quasi-criminal it 
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seems to me that totally obliterates the con- 
stitutional distinction that we live with and 
one has to find another test to distinguish 
civil proceedings from quasi-criminal pro- 
ceedings. 

Mr. Bolan: How about quasi-civil as com- 
pared to quasi-criminal? 

Mr. Kellock: I am not sure that that throws 
any further light on it. 


Mr. Bolan: No more than does quasi- 
criminal. 


Mr. J. A. Taylor: Molestation must be con- 
fined to molestation in the civil sense of the 
word. If that is so, then any act connected 
with the service of a document with criminal 
connotations or quasi-criminal connotations 
would then not be within the ambit of moles- 
tation as it pertains to the concern of this 
committee. That’s where it’s difficult as to 
what quasi is, because if what’s quasi-criminal 
is in fact or could be civil—and_jurisdic- 
tionally it must be, otherwise the province 
wouldn’t have the power to enact that legis- 
lation whether it pertained to the labour rela- 
tions board or whether it pertained to a 
municipal zoning bylaw or a licensing bylaw 
passed by a municipality. If that is, in spirit 
and substance, of a civil nature, presumably it 
could come within the spirit of molestation 
under the Legislative Assembly Act. There- 
fore we might very well be dealing with the 
service of a notice of intention or leave to 
prosecute under the Labour Relations Act as 
the subject matter of a breach of privilege 
if we so found it to be. 


Mr. Chairman: Except 
is not before this committee. 


Mr. J. A. Taylor: What? The service of 
the— 





that that matter 


Mr. Chairman: The deed to prosecute is 
before the Ontario Labour Relations Board 
and if I could just intervene in an attempt 
to clarify, neither counsel, nor our own, has 
brought in the interpretation of what this 
committee is about to include the matter that 
is before the labour relations board. In fact, 
Mr. Bullbrook made that distinction very 
neatly himself and indicated that he dis- 
agreed with the labour relations board’s find- 
ing in that regard and that he was prepared 
to appeal that. But he did set that aside 
from this matter, so that matter of quasi- 
criminal does not appear in this instance of 
privilege before this committee. 


Interjections. 
Mr. Sterling: I don’t think that’s right. 


Mr. Haggerty: No. Look at page 25, sec- 
tion 50; it is definitely pointed out there. 
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Mr. Kellock: I think what Mr. Bullbrook 
removed from debate—and I will deal with 
this on the next page—was a question as tto 
whether or not what got Mr. Riddell into the 
difficulty was an extension of proceedings in 
Parliament, and that section 37 would have 
some application, either to the labour board 
proceedings or to— 


Mr. Chairman: That’s right. 


Mr. Kellock: I think the service of the 
document is still before the committee and 
if the committee came to the conclusion that 
the service of a writ of summons was a 
breach of privilege, then the committee 
would have to grapple with whether or not 
the service and the notice of application for 
leave was quasi-criminal or not. 


Mr. J. A. Taylor: And if it was quasi- 
criminal whether nevertheless it would be 
encompassed by the word “molestation” under 
section 38, so that that too could be a breach 
of parliamentary privilege. I think, Mr. 
Chairman, with respect, section 87 deals with 
utterances in the House, the Legislative As- 
sembly itself or a committee, and the privi- 
lege that is extended there. Of course, the 
argument could be made that that might 
extend beyond the confines of the assembly. 
I think Mr. Bullbrook made reference to that, 
but we are not to pursue that. I think it is 
germane to pursue the question of whether 
the service of a writ of summons, or a notice 
of intention to bring an action, or a leave 
to prosecute is a breach of parliamentary 
privilege or could be interpreted as molesta- 
tion. 


Mr. Kellock: May I just say that “molesta- 
tion” is a word that occurs in section 38 in 
connection with civil process. It doesn’t stand 
alone, number one; but number two, if one 
has regard to what the rationale for the rule 
is it appears that it was considered inappro- 
priate to have members of Parliament both- 
ered by private litigants suing them for this 
and that and taking them away from their 
duties. But it was not considered appropriate 
that that privilege should prevent the en- 
forcement of the laws by the state, and that 
if you look at it in that way then I think 
you would have to say that a prosecution for 
careless driving of an automobile would be 
something in which the state has a great 
interest and when the two concepts collide 
head on that the parliamentary privilege 
ought to give way in accordance with the 
quasi-criminal value. 


Mr. J. A. Taylor: Then you are looking at 
the substance of it as opposed to the form, 
and you see, by looking at the substance, in 
minority government such as we have today 


it may occur to someone to sue Pat Lawlor 
or Donald MacDonald and enough of the 
opposition that the Conservatives might have 
a majority government around here, and we 
could keep them tied up in examinations for 
discovery and all kinds of things. 


Mr. Chairman: If you could have done 
that, Jim, you would have done it a year 
ago. 

Mr. J. A. Taylor: To me that would be an 
abuse of a member’s parliamentary privilege. 


Mr. MacDonald: Obstruction of the House. 


Mr. J. A. Taylor: I don’t know whether 
that would be obstructing or otherwise, but 
ithe fact remains that I see that as something 
that should not be tolerated, and the mecha- 
nics whereby that could be effected could 
and should be covered by the term molesta- 
tion. What are the mechanics? It could be 
in the form of a notice, a subpoena, hearing 
for discovery and so on. 


Mr. Haggerty: You could tie a member up. 


Mr. J. A. Taylor: That’s right, you could 
keep members out of the House and off 
guard, out of service for a long time. 


Mr. Haggerty: Months and months. 


Mr. J. A. Taylor: That is the type of abuse 
that I don’t think should be tolerated and 
may have application in terms of interpreta- 
tion of what molestation is. I certainly don’t 
think that a member of this assembly should 
be privileged in any way in terms of having 
a greater right, or, as I indicated earlier at 
another meeting, become a super-citizen and 
have immunity in terms of criminal proceed- 
ings and even civil proceedings that any 
responsible citizen should be subjected to. 
There is an area here that if we’re not care- 
ful we could use to frustrate the work of the 
assembly. I’m not commenting on the merits 
of this case. What 'm commenting on is my 
concern in pursuing the definition of molesta- 
tion. 


Mr. Kellock: I think, Mr. Chairman, that 
we are only here discussing whether the 
commencement of these proceedings per se 
and the resulting service of the documents 
constitute a molestation for a civil cause. We 
did not, at least as I understood it, get into 
whether either proceeding was well founded, 
frivolous or vexatious, or otherwise. This 
committee was not going ito prejudge or make 
any judgement as to whether or not the 
words were defamatory or not defamatory or 
whether there was an unfair service or there 
wasn’t. 

If youre talking about proceedings that are 
clearly frivolous and vexatious, then certainly 
the argument can be made that there’s no 
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difference between that and writing letters or 
harassing members in some other way quite 
apart from civil process. That could well be 
a molestation, but I don’t think that question 
is before the committee. 


Mr. Bolan: I disagree with you. Were 
trying to put a handle, aren't we, on molesta- 
tion and what it means, and whether or not 
this particular action aganst this particular 
member, or these particular actions against 
this particular member, amounts to a molesta- 
tion, amounts to a breach of his privilege? 


Mr. Kellock: With respect, that’s not what 
the order says. The order says that the service 
of documents is the factual matter that has 
been referred, and I understood the chairman 
to rule several times during the hearing of 
the evidence that the committee was not 
going to make a judgement as to whether 
the words spoken were defamatory or were 
not defamatory or were true or were not 
true. 


Mr. J. A. Taylor: I think that’s correct. I 
don’t think we're here to judge the merits 
of an action which was instituted in the 
Supreme Court. What I’m saying is that 
there could be a number of suits or pro- 
ceedings instituted which may or may not be 
frivolous or vexatious. They may be of sub- 
stance. Even if they are of substance they 
could very seriously interfere with the legis- 
lative process. Assuming good faith in that 
regard, how would you fit in with the service 
of those documents the definition of molesta- 
tion? 


Mr. Chairman: That’s the crux of one of 
the arguments in all of this, at any rate, as 
I would see it. I've evolved my own little 
definition of what constitutes molestation, 
and I think we all have. That will be, when 
we come to vote, a matter which Id like to 
see discussed firmly. In my reading of the 
thing, I would tend to say that molestation 
has to be more than the service of a piece 
of paper, but rather has to be, on the other 
side of the coin, something which almost 
physically prevents a member from carrying 
out his duties. But I think that should be 
debated much further by the committee 
before we make that decision. 


Mr. MacDonald: May I clear up a couple 
of points for my own satisfaction, if nobody 
else’sP The judgement that was handed down 
by the labour relations board states flatly that 
prosecutions under the Labour Relations Act 
are quasi-criminal. I presume that must have 
been challenged in the courts or established 
in the courts as an accurate definition. Am I 
not correctP 


Mr. Chairman: IJ don’t believe so. 


Mr. Kellock: I don’t believe so. I can't 
imagine the context in which it would have 
been terribly relevant. There was one case 
where the discussion was whether or not 
there was an action or no action within the 
meaning of some rule, but I just don’t know 
of any case where it would have been very 
important to decide that issue, other than 
here. 

[3:30] 

Mr. MacDonald: Okay, then let me carry 
it to the next step. If it is quasi-crimina] and 
therefore falls into the criminal category, there 
is no privilege. If it is not quasi-criminal and 
therefore is civil, we are back to the issue 
that is really before us, and the statutes from 
1770 on indicate that you can serve notice of 
an intended action. 


Mr. Kellock: You can do more than that; 
you can commence the action. 


Mr. MacDonald: I’m a little puzzled over 
what the whole argument is about. 


Mr. Kellock: We didn’t give it an exhaus- 
tive airing because of our conclusion, or my 
conclusion, that the mere commencement of 
the action in the high court was not a molesta- 
tion within the meaning of the act. There- 
fore, it becomes interesting but somewhat 
academic as to whether or not the labour 
board proceedings are criminal or not 
criminal. 

If I may just finish and then I'll be through 
—so to speak. 


Mr. MacDonald: Sounds like something out 
of Alice in Wonderland. 


Mr. Kellock: In any event, the distinction 
between quasi-criminal and criminal is made 
in two cases cited on page 49. We have re- 
viewed somewhat this question and conclude 
that the labour board prosecution is probably 
quasi-criminal for the purposes with which 
we are concerned. In any event, because 
we have come down on the other side with 
respect to the civil action it becomes some- 
what irrelevant. Then I simply conclude by 
dealing with the section 37 aspect which 
might have been raised but was expressly 
withdrawn from the committee’s considera- 
tion by Mr. Bullbrook. 

That does not mean that the committee 
isn’t free to consider it and to determine whe- 
ther or not something that is said in the 
House can, if repeated outdoors, carry with 
it the same privilege that attaches to it 
when it is said in the House. The record 
in this case doesn’t really permit that argu- 
ment to be made; and the Supreme Court of 
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Canada expressly ducked it in the Roman 
case. Our view is that the Supreme Court of 
Canada was right in ducking it and that the 
Court of Appeal in Roman really hadn’t a 
great deal to say that was of any use on this 
point. And the federal statute is different, in 
any event. 

In conclusion, I don’t think the geographi- 
cal location of the delivery or service results 
in a breach of privilege because of the prob- 
lems with the order in council. I don’t think 
the mere commencement of either proceeding 
represents a contempt of the House or a 
breach of Mr. Riddell’s privilege, because 
the Legislative Assembly Act, as I read it, 
was intended to put in place in Ontario the 
freedom from arrest and molestation as known 
in England in 1876. That clearly did not in- 
clude a pre-1770 privilege. I can’t find any- 
thing that indicates that the Legislative As- 
sembly intended to resurrect a privilege that 
had been dead for 100 years in 1876; in fact, 
the debate that took place at that time pointed 
in the opposite direction. 

This assembly is the final arbiter of these 
questions and everything I have said in this 
memorandum can be found by this com- 
mittee to be wrong. All I can say is I 
couldn’t write sensible reasons for judgement 
at the moment, without having heard the 
discussion that is going to ensue, leading to 
any conclusion other than the one that is 
before you. 


Mr. Chairman: Before we entertain ques- 
tions which will go to the heart of the mat- 
ter, could we entertain a bit of discussion 
about the form of the report itself? It is my 
view that the letter written to the committee 
forms the substance of whatever report we 
might make. We may or may not agree with 
that. It will be the subject of debate and a 
vote. But the form of the report would simply 
be the findings of the committee in a suc- 
cinct manner as an introduction; the con- 
tents, basically, of this report before you 
would be included. We would also like to 
include in the report to the House copies of 
the cases that are quoted as we go through 
here. 

So the report itself would take probably 
roughly three parts: the first would be a 
short finding of the committee, rather a sum- 
mary; the second would be whatever we 
would like to do with this particular memo— 
in fact the memo itself would probably con- 
stitute the basic part of it. In addition, there 
would be written into the report an appendix 
which would include the cases that are 
quoted in here. Is that generally agreed upon? 
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Mr. J. A. Taylor: Basically, are you saying 
the summary of the facts, the committee’s 
decision, and then reasons for the decision? 


Mr. Chairman: Yes, right. 


Mr. Kellock: Together with—at least it is 
customary in England and a case I see in 
Ottawa, to include the Hansard, the docu- 
ments. 


Mr. Chairman: Yes. 

Mr. Kellock: And, if you keep formal pro- 
ceedings, such as who attended on what date, 
and when the committee met. 


Mr. Chairman: I am not sure that it is 
necessary to include the Hansards as they 
are already printed and it would be rather 
unnecessary, I think, to reprint those. But the 
others, I think, would constitute the form of 
it. Is it agreed that would be the form of 
whatever report is there, just to offer some 
guidance in drafting that? 

Mr. Kellock: I’m sorry, I'm not clear—and 
perhaps it is too early—but is it the intention 
of the committee to produce a statement of 
the facts, a statement of the issues, the com- 
mittee’s views on those issues, and then treat 
the memorandum as an appendix? 


Mr. Chairman: Yes, if it survives the com- 
mittee. 


Mr. J. A. Taylor: How do we report to the 
House? 


Mr. Chairman: It is tabled with the clerk. 


Mr. MacDonald: I am still not that clear, 
because as I understood the chairman, he 
said that the report to the committee would 
be a rather succinct, brief indication of what 
our conclusion was—there was privilege or 
there wasn’t privilege—with minor elabora- 
tion. This document would be a backup to 
it. As I understood Jim, he was asking would 
our report to the House be a statement of 
the facts. 


Mr. Chairman: That is included, in my 
view, in the— 


Mr. J. A. Taylor: Presumably what we 
have before us as a basis for discussion by 
this committee to agree on the facts and 
then come to a decision, and give reasons for 
that decision. 


Mr. Chairman: We had before us—you 
had a copy of this too, Jim, which is roughly 
what you said—a statement of the facts that 
were presented before the committee. Then 
we actually have the context of the counsel’s 
opinion, and then an appendix which would 
include cases and whatnot. 


Mr. MacDonald: The statement of the 
facts is just a repetition of what is in our 
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counsel’s letter to us. Do you repeat that in 
it? 

Mr. Chairman: In drafting the thing we 
would sort that out a bit, I think. 


Mr. Kellock: So I didn’t repeat the facts 
in the letter. 


Mr. Chairman: No, they are not in this 
one. 


Mr. Kellock: I repeated the statement of 
the issues, that is all. 


Mr. J. A. Taylor: These are working 
papers, as I see them, for the committee, 
and the committee now will adopt whatever 
it wants from this material as its report. 


Mr. Chairman: Yes. Do we have questions 
now? 


Mr. Sterling: The relevant facts are that 
there was a statement made by a member of 
the Legislature and that a libel and slander 
suit ensued and a labour relations board 
action also ensued, and it has to be decided 
whether or not the service of those docu- 
ments on his office here was in breach of 
his privilege. 

I am most reluctant to go into great detail 
of all of that background in terms of the 
facts, because I don’t know whether it is 
really relevant to the final decision of what 
we are getting at, and I think it only can 
harm both parties further. So I am very re- 
luctant to even put much more than has 
already been submitted to us by our counsel 
at this time, save for perhaps a very brief 
paragraph on the facts that were before us. 
I certainly wouldn’t want the facts as stated 
by either of the counsel to us dragged out 
in our report. 


Mr. J. A. Taylor: That is what we are 
talking about. 


Mr. Chairman: Yes. 


Mr. J. A. Taylor: The facts are set out in 
the initial draft report, and presumably we 
would adopt those; unless someone has some 
argument with them. 


Mr. Chairman: Yes, I would think so. Are 
there questions that the committee has for 
Mr. Kellock? 


Mr. Sterling: There is only one other thing. 
Mr. Bolan told us at the outset of the meet- 
ing today that he was perhaps going to intro- 
duce another report. I guess we'll have to 
decide when we receive that report how it 
would tie in with this report as presented. 


Mr. Chairman: It could tie in in several 
ways. Mr. Bolan might exercise an option 
to move that his report be adopted. The com- 
mittee might say no, yes, parts of it—what- 
ever. If that motion should carry, of course, 


that would form the substance of the report. 
It flies in the face of hiring counsel to draft 
a report, but I would see no grounds for 
ruling it out of order. 

On the other hand, if he chose to introduce 
a motion and it didn’t carry, there is a tra- 
dition in this House of adding an appendage 
to a committee report which is commonly 
called a minority report. That’s done in a 
number of forms. I believe the most proper 
one is to simply record it as a dissenting 
opinion and not use the term “minority 
report.” 

Some members exercise their option, al- 
though it’s questionable, of not signing the 
committee report. It’s a practice that has 
been carried out here. 

So there are various means at the com- 
mittee’s disposal to cope with that situation. 
There is some time for discussion and I 
would be pleased to entertain it. It might be 
premature to move motions at this stage. 


Mr. Bolan: I would like to ask some 
questions. 


Mr. Sterling: Mr. Chairman, are there going 
to be any motions today? Could we address 
that? I'm sorry, I have a plane leaving at 
5 oclock this afternoon and I would appre- 
ciate catching that plane. 


Mr. Bolan: Mine is leaving at 6. 


Mr. Chairman: I cannot preclude motions 
from members of the committee, but I think 
it was roughly agreed that we will not come 
to a final determination on this today. 


Mr. MacDonald: We have been given 
notice of Mr. Bolan’s alternative suggestions. 
It seems to me it would be rather absurd 
to start moving motions now without having 
access to what he iis going to present, because 
then we'd have to review the whole process. 


Mr. Bolan: Basically what I will be saying 
is that it is not quasi-criminal—that is, the 
application to prosecute is not quasi-criminal; 
and I will be giving reasons for that. The 
other point will hinge on the definition and 
interpretation of the word “molestation” as 
well as the history of the development of 
arrest, detention and why we included the 
word molestation in our act and why, as I 
understand it, it is not part of the— 

Mr. MacDonald: Do you think you'd have 
the patience to do that? 


Mr. Bolan: Oh, we do it thoroughly, 
Donald. I learned that from you. 





Mr. Chairman: The only caution I would 
give to the committee is that I would ask 
you to remind yourselves from time to time 
that if we go past Thursday of this week, 
we will have great difficulties. 
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Mr. Bolan: We'll be finished. 
I just have a few questions to ask counsel. 


Mr. J. A. Taylor: Before you do _ that, 
could we at least agree on the facts? They 
are succinctly set out in this draft report. 


Mr. Chairman: I think there is general 
agreement on those. I haven’t heard any dis- 
senting opinions on the facts as laid out 
in the initial draft report. 


Mr. J. A. Taylor: We agree on the facts 
that we as a committee feel are relevant to 
our decisions. 


Mr. Chairman: I believe that’s so. There 
is no argument on those; I think we can take 
those as being agreed upon. 

Mr. J. A. Taylor: That’s progress. Your 
witness. 


Mr. Chairman: We might also agree to 
attempt to adjourn by 5. 


Mr. Bolan: I have to leave at 4:30. 
Mr. Chairman: All right, 4:30. 


Mr. Bolan: In section 38, you have the 
words “arrest, detention or molestation.” Pre- 
sumably you can have a molestation without 
having an arrest and/or a detention. Would 
you not agree? 


Mr. Kellock: Yes. 


Mr. Bolan: Have you been able to put a 
definition on molestation? How would you 
define a molestation? 


[3:45] 


Mr. Kellock: If you're asking me have I 
thought of any examples— 


Mr. Bolan: Or definitions. 


Mr. Kellock: —I have none except those 
that emerge from the examples given in May, 
the examples that have been discussed here, 
perhaps such as a totally frivolous proceeding 
—TI have reserved judgement on that one—or 
a threatened attachment for failing to attend 
before a special examiner, or answer ques- 
tions that are deemed to be relevant and put. 
The problem with the use of that language 
in the first place is that arrest as a form of 
execution of a civil judgement is something 
I am not very familiar with and which I 
don’t think was in great vogue, even in 1876, 
in this province. 

It seems to me that the use of the language 
is just an echo of the chapter headings in 
May. 


Mr. Bolan: What about the definition of 
molestation in the Shorter Oxford English 
Dictionary? First of all, before getting into 
that, wouldn’t you say that molestation in the 
context in which it would be used or defined 
in this section is a subjective test rather than 


an objective test? In other words, what may 
be molestation to Mr. Taylor, who is being 
sued as a negligent driver of a motor 
vehicle— 

Mr. J. A. Taylor: I wish you would take 
another example. 


Mr. Bolan: —may be different to Mr. 
Riddell being sued for libel and slander as 
a result of statements made. 


Mr. Kellock: In your position I would hesi- 
tate to adopt a subjective test because that 
then becomes incapable of proof. You are 
then sort of in the position of the trial judge 
who is forever attempting to decide whether 
a flexion extension injury—that is, whiplash— 
really occurred or didn’t. It’s a very unenvi- 
able position for any body that has to make 
decisions to be in. I see no reason in this 
case to assume that the Legislature intended 
that if any member got up and said he felt 
molested, everybody would immediately buy 
that because it was a subjective test. 

Mr. Bolan: Wouldn’t the question of moles- 
tation depend on the type of action which 
was started against the individual and the 
context in which the alleged action arose? 

Mr. Kellock: I think you’ve begged the 
question because you assume that the com- 
mencement of the action is a molestation or 
can be in law. 

Mr. Bolan: The service of the documents 
in this case is surely the beginning of an 
action of any cause or matter of a civil 
nature. 

Mr. Kellock: But it doesn’t carry with it 
the physical taking hold of the body or any 
threat of that. 

Mr. Bolan: You are interpreting molesta- 
tion as meaning a physical taking or hold- 
ing of the body. 

An hon. member: Not always. 


Mr. Bolan: I am asking Mr. Kellock, Mr. 
Chairman. 


Mr. Kellock: I can only conclude from my 
research that that’s what Sir Oliver Mowat 
thought he was doing. 

Mr. Bolan: Have you got a definition any- 
where of molestation which includes mean- 
ing an arrest or physical detention or a 
physical holding of the body? 

Mr. Kellock: No, unless you adapt the 
principle of statutory construction, that is, 
that you look at all of the words used and 
conclude that all of the words have some 
common denominator and that they are not 
totally unrelated one to the other. If that is 
the case, then they are to be read and, con- 
sequently, “molestation” is stuck in there to 
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cover something that couldn’t be defined ex- 
haustively, but had the appearance of an 
arrest, which is a physical taking hold of, a 
deprivation of liberty. 


Mr. Bolan: Harassment. 
Mr. Kellock: Well, harassment— 
Mr. Chairman: Pretty loose. 


Mr. Kellock: —is pretty loose, certainly. 
Harassment is definitely involved in the use 
of the word molestation, but as used in sec- 
tion 38 it is hooked together with civil 
process. 


Mr. Bolan: It isn’t. It says “or.” It does 
not say “arrest or detention or molestation.” 
You hook “arrest” and “detention” together 
and then they are separated by the word 
“or” from molestation. 


Mr. Kellock: You have to keep reading the 
sentence—“for any cause or matter.” That 
means, to me, as a lawyer, a legal proceed- 
ing— 

Mr. Bolan: That’s right. 

Mr. Kellock: —whether commenced by writ 
of summons, notice of motion, petition or 
any other way that one commences a pro- 
ceeding. You first of all have to have a pro- 
ceeding, and then you have to have an arrest, 
detention or molestation. 


Mr. Bolan: Then you have to have what? 


Mr. Kellock: Then you have to have an 
arrest, a detention, or a molestation. If the 
intention was to prevent the commencement 
of civil proceedings per se, the Legislature 
used very peculiar language to accomplish 
that purpose. 


Mr. Bolan: How about this for a defini- 
tion of molestation? “Molest: to cause trouble 
to; to vex, annoy, put to inconvenience.” 
Again, isn’t that where we have to look at 
the subjective aspect of it? The subjective 
aspect of it meaning this particular type of 
action against this particular individual. Do 
you agree? 

Mr. Kellock: Yes, but I can’t imagine any 
defendant in any civil suit not being molested 
in that sense. Anyone who was sued would 
feel harassed, inconvenienced, put out. 


Mr. Bolan: Not necessarily. Not as it may 
affect his work in the Legislative Assembly or 
his work as a member. You have to bear in 


mind Riddell’s evidence of how this affected, 


him. 
Mr. Kellock: I don’t think anyone disputes 
that because it’s in the statement of fact. 
Mr. Bolan: This is what I mean; when you 


say you have to look at how, in his mind, 
this particular action affected his capacity as 


a member, isn’t that where the breach of the 
privilege comes in? 

Mr. Kellock: If you say the privilege 
exists, then certainly those facts would con- 
stitute a breach; but where we part company 
is, does the privilege exist or not? 


Mr. Bolan: What you're saying is that the 
privilege only exists if there is some kind of 
holding of the body. 


Mr. Kellock: To me that appears to be the 
case, based on the historical background and 
the views of the members of this House who 
took part in the debate when the bill was 
originally introduced. 

Look at it this way: If the intention was 
to produce the result that you say ought to 
be the result of this inquiry, would the Legis- 
lature not have used quite different lan- 
guage? What was meant when the member 
rose and asked, “What is the meaning of the 
word ‘molestation? ” It was pointed out that 
privileges that had existed in earlier times 
had been amended by statute to prevent 
abuse and that no one in 1876 would argue 
for an extended meaning of the word “moles- 
tation.” 


Mr. Bolan: You say that the word “moles- 
tation” as it exists in Canada today is similar 
to the word “molestation” as it exists in 
England? 


Mr. Kellock: No, because there isn’t any 
inherent privilege, as I see it, so consequently 
you are stuck with the language of the 
statute; and the job of this committee is to 
construe the language of one section of the 
statute, which deals only with a small portion 
of the much broader privilege in existence in 
England against arrest or molestation. As I 
say, molestation in England can mean hurl- 
ing insults at the member on his way from 
lunch back to Westminster, but that is not 
what is embraced in section 38. 


Mr. Bolan: But in England there is no 
molestation arising out of a civil action. 


Mr. Kellock: Per se, that is right. 


Mr. Bolan: Whereas here there can be, 
arising out of a civil action. You can have 
a molestation in Ontario arising out of a 
civil action. 


Mr. Kellock: Well that’s the very question 
they are putting to us to answer. 


Mr. Bolan: Well it’s in the section; that’s 
specifically what the section says. 


Mr. Kellock: If you are saying to me that 
there can be a molestation because an action 
is commenced, then I would say no; if you 
are saying that a civil cause may give rise 
to a molestation, I agree with you. 
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Mr. Bolan: All right. Let’s look at the 
section again. “Except for a contravention 
of this act, a member of the assembly is not 
liable to arrest, detention or molestation.” 
A member of the assembly is not liable to 
molestation. You see molestation, Mr. Kel- 
lock, is separated from the other two. I 
understand your argument on the ejusdem 
generis rule, I understand that; but I say 
that your word “molestation” is not linked 
with the other two. In fact it is separated 
and the word “molestation” is put in there 
as a basket to cover everything else which 
is not covered by arrest and detention. 

Mr. Kellock: Are you suggesting, then, that 
to use proper English and in order to support 
my conclusion, the section ought to read: “is 
not liable to arrest, detention, molestation for 
any cause or Other”? 

Mr. Bolan: No, I am not saying that. 

Mr. Kellock: Then I am not sure I under- 
stand the significance of the word “or.” It 
simply precedes the last word in the group. 

Mr. Bolan: So what you are saying then 
is [that section 38 would not be applicable 
with respect to molestation alone arising out 
of any cause or matter of a civil nature, 
that there has to be an arrest and/or deten- 
tion; that goes along with it. 

Mr. Kellock: No, no. What I am saying is 
you can’t read section 38 as if the other two 
words weren’t in it. In other words, you can’t 
read it as if it was restricted to molestation 
and then go to the dictionary to find out 
what molestation means. 

Mr. J. A. Taylor: On that point of your 
earlier memo. “On December 22, 1875, the 
House engaged in clause by clause debate.” 
The following appears with respect to clause 
4, section 5; it’s a very interesting last half 
of page 12 and at the top of page 13: “Mr. 
Fraser said the House was to constitute a 
court and in regard to matters under discus- 
sion, honourable members composing it were 
entitled to the same privileges as members 
of other courts. A judge could not be called 
upon to leave the bench and attend as a 
witness, and honourable members of that 
House should not be summoned away from 
their duties by any civil process. They were 
bound to attend to their legislative duties. 

“A member: “What about molestation?’ 

“Mr. Fraser thought that term might be 
too wide but no ridiculous interpretation will 
be given to it in the present day. His view 
was that it was intended to mean personal 
molestation, not molestation as to property.” 
[4:00] 

Mr. Chairman: I think the real problem is 
the one that Mike brings up. If you run to 
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the dictionary to talk about molestation, I 
can't see it. In my own mind, when I thought 
about this, anyone who calls me with a 
contrary view to mine would be molesting 
me, and I am sure we all will have people 
who write us letters regularly or phone us 
regularly or stop at the office and offer a 
view that differs from the member’s. If you 
accepted that dictionary meaning of molesta- 
tion that’s what they would be doing, they 
would be molesting the members. 
Mr. MacDonald: Damned inconvenient. 


Mr. J. A. Taylor: What troubled me in 
this comparison of a judge with a member of 
the Legislative Assembly is that it would 
seem that the act of serving a summons 
would take the judge lin the one case and the 
member of the Legislature in the other away 
from his duties. The next question is the one 
of definition of molestation. Would that be 
considered molestation? I think, Mr. Kellock, 
you say no. The act of service of the legal 
document, whether it be a writ or a sub- 
poena, would not in litself be molestation. 


Mr. Kellock: What I think it means is 
that if there is some threat that the member 
will be taken by the heels if he doesn’t go 
somewhere else and do something else, that 
involved the physical taking of the body 
which is embraced by arrest, by detention, 
by molestation, and consequently whiile the 
mere commencement of the civil action 
would appear not to be prohibited in Eng- 
land—expressly permitted; would appear to 
be expressly permitted in Ottawa—it might 
be that you couldn’t be forced by subpoena 
to attend for examination for discovery dur- 
ing the sessions of the Legislature, during an 
important debate. That might well be a 
molestation. 


Mr. J. A. Taylor: Well then my next 
question is, is that implicit, or could it not 
be implicit in the service of the document 
that the service may be nothing more than 
receiving a letter, as we do, hundreds may- 
be, every day—some of us do—but implicit 
in that legal document is a next step which 
is laid down tin law which could be sum- 
moning you to do something, whether it is 
to appear before a tribunal or to subject you 
to some kind of examination? 


Mr. Kellock: That might be. I didn’t go 
that extra step because, with respect to the 
notice of intended action, nothing is required 
in terms of a physical appearance anywhere. 
The only reason for the notice is to give an 
opportunity to extend an apology, and one’s 
personal presence in any particular place is 
not required for that. Wiith respect to the 
application for leave to prosecute, one can 
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appear and respond to that application by a 
counsel, and there is not, for failure to go 
somewhere, any possible sanction or threat 
of sanction by the court which would in- 
volve incarceration or arrest or attachment. 
Let’s use a word that isn’t in the section. 


Mr. Chairman: The irony is that many par- 
liamentarians in the world wouldn’t be hav- 
ing this kind of an academic argument about 
molestation because it would mean very close 
to the definition that Mr. Kellock has given 
to that word—that you might be arrested, 
you might be detained, but you might also 
be molested, making that distinction. It 
would have very much to do with the phys- 
ical abuse of a member, and that is still, un- 
fortunately, common practice in many coun- 
tries of the world. 


Mr. Haggerty: Yes, but would not the 
molestation, as it is now, be psychological 
impact on the person who is sitting there 
waiting? If he walked out on the street, he’d 
have somebody following him, ready to jump 
on him at any time with another writ or 
another summons. Psychologically, there is a 
confinement by physical force there. 


Mr. Chairman: Except that I know of Par- 
liaments in the Commonwealth where moles- 
tation of members would not be with a writ; 
it would be with a rifle. That’s still the 
practice in many Commonwealth countries. 


Mr. Bolan: Of course, were a bit more 


civilized than that. 
Mr. Chairman: I doubt it. 


Mr. J. A. Taylor: Some men’s minds are 
more easily imprisoned than others. 


Mr. Kellock: The presumption here is that 
the Legislature in 1876 knew what it was 
doing. That may not be an irrebuttable pre- 
sumption. 


Mr. Chairman: I should point out that it 
wasn't outside of this decade in this country 
when that word “molestation” might have 
had considerably more relevance. When the 
Emergency Measures Act is passed, there are 
certain legal things that can happen io peo- 
ple; and, although the word seems a little 
confusing in this debate, there may arise, at 
some point in time in our own history, an 
occasion when you might be quite pleased 
that the word is there. You might not be 
arrested and you might not be detained but 
you might certainly be molested in the more 
traditional sense of the word. 

We seem to have run out of questions. 
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Mr. Bolan: I just have one other ques- 
tion. This is with respect ito your letter, Mr. 
Kellock. It’s on page 17, again dealing with 
the question of molestation: “Cases did occur 
which were not covered by the words ‘arrest’ 
or ‘detention’ and as they should be covered 
in some way ‘molestation’ was added.” It’s a 
sort of a catch-all word to pick up anything 
else which might have to do with the civil 
action or with the civil cause, whatever it 
may be. That was said by the author of the 
bill. 


Mr. Kellock: It depends on what cases he’s 
talking about. It would appear to me that 
he is talking about cases which might not be 
covered by the words “arrest” or “detention.” 

If I were talking about legislating a prohi- 
bition against the commencement of all civil 
actions, I doubt very much that I would say 
there are cases that may not be covered by 
the arrest or detention. 


Mr. Bolan: I agree with you. That was not 
the issue here. The issue was not to prevent 
the issuing of any action against anyone. 
Again—I go back to what I said earlier—this 
is why you have to take the subjective ap- 
proach to it. 


Mr. Kellock: So you don’t contend that the 
mere issue of a writ is, in all cases, a moles- 
tation within the meaning of section 38? 


Mr. Bolan: Absolutely. I’m not saying that. 
Or any proceeding of any type of civil 
nature; for example, a notice of an action, 
a notice of intent, or whatever the case 
may be. I’m not saying that any commence- 
ment of a civil proceeding or proceeding of 
a civil nature is per se a molestation. I’m not 
saying that. 


Mr. Kellock: You're saying that there must 
be something else; and the something else, 
in your view, is the fact that a particular 
defendant, who happens also to be a member 
of the provincial House, feels in his own 
mind that his ability to carry out his duties 
is impaired? 

Mr. Bolan: Precisely. 


Mr. Kellock: I simply say that, as you 
describe it, that is a subjective itest. I have 
never known a defendant who didn’t feel 
upset to be sued even if it was frivolous. I 
would say that the added element, and we 
both agree that there should be another one, 
is something that involves {the threat of the 
deprivation of liberty. That’s the issue. 


Mr. Bolan: That’s the issue, precisely. 


The committee adjourned at 4:10 p.m. 
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The committee met at 10:17 a.m. 


PROCEEDINGS AGAINST MEMBER FOR 
HURON-MIDDLESEX (MR. RIDDELL) 


Mr. Chairman: The chair sees a quorum; 
so I will call the meeting to order. 

This morning the counsel has a letter that 
he has received from Mr. Bullbrook which 
we should table with the committee. 


Mr. Kellock: Mr. Chairman, I received a 
letter from Mr. Bullbrook, dated June 21, 
which I regard as supplementary to the sub- 
missions he made in person before the com- 
mittee. I took the liberty of sending a copy 
to Mr. MacLean, from whom I have had no 
response. I would have filed it last day but 
I forgot to bring it with me. 

I think it would be sufficient if it is simply 
tabled so that its contents are disclosed. If 
you like, I'll read it. 

Mr. Chairman: Okay. 


Mr. Kellock: It is addressed to me and says: 
“During the course of your questioning of 
me during my final comments to the select 
committee, you made some comments that 
I wish to further comment upon. 

“You correctly stated that molestation is 
still a ground for the claiming of privilege 
in the United Kingdom. If one equates 
molestation solely with the commencement of 
civil proceedings, this leads both you and 
me to a difficulty in the argument submitted 
by Mr. Riddell. 

“However, I would ask you to consider 
again the wording of Mr. Riddell’s brief on 
page 13: “The origin and scope of parlia- 
mentary privilege developed was that moles- 
tation included the commencement of civil 
proceedings during a session.’ It is not sub- 
mitted by Mr. Riddell that the only type of 
molestation to which a member may be sub- 
jected would be civil proceedings. The argu- 
ment is that the generic word ‘molestation,’ 
prior to 1770, specifically included civil pro- 
ceedings, and such form of molestation was 
removed in the United Kingdom as a privi- 
lege claim in 1770. Other forms of molesta- 
tion continue to be available to such a claim 
in the United Kingdom. 

“Essentially I am saying, Mr. Kellock, 
that civil proceedings were one molestation 
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but that they were not the sole form of 
molestation. Yours truly.” 


Mr. Chairman: The committee members 
had a presentation from the counsel of a 
draft of the report and an opinion, It was 
considered on the last day that there was 
no argument concerning the facts as pre- 
sented in the first report submitted by the 
counsel; and so they will stand. What is still 
open to debate in the committee, of course, 
is the matter of the opinion that was ren- 
dered by the counsel. Mr. Bolan has pro- 
vided the committee with copies of his 
opinion on the matter. What is the commit- 
tee’s pleasure this morning? 

Mr. Bolan: If I may, Mr. Chairman, I 
would like to go over certain parts of this 
brief which I have prepared, at the end of 
which I will be asking that the committee 
adopt this as the form of a report to be pre- 
sented to the Legislature. 

Mr. Chairman: That poses a small and 
delicate problem in that it certainly would 
be unusual to have a member of the com- 
mittee write a draft report, particularly one 
which is contrary to the staffs draft report, 
and then put a motion. 

I think what would be reasonable would 
be to give Mr. Bolan the opportunity to go 
through his report in some detail, entertain 
some discussion, and then entertain motions. 


Mr. Bolan: Fine. 


Mr. Chairman: And if I read your brief 
correctly, I don’t think there is anyone who 
would really dispute very much what you 
have until you get to page three, where you 
begin your opinion. Would you like to pick 
it up there? 


Mr. Bolan: I was just going to say that 
pages one and two more or less set out some 
of the facts which I think are generally 
agreed upon. I am not going to read all of 
this; however, I have marked off some parts 
which I would like to read and which I feel 
would be for the benefit of all members of 
the committee. 

At the bottom of page three, the last para- 
graph: “It is manifest that these events oc- 
curred “—incidentally, Mr. Chairman, first of 
all, I would like to apologize to the chair- 
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man and to the committee for not getting 
this sooner. I finished it at 9:30 this morn- 
ing when the whole matter was finally put 
together. There are some grammatical errors 
and I apologize to the committee for that. 

“It is manifest that these events occurred 
during the current session of the Legislature. 
It is equally manifest that they did not make 
the member for Huron-Middlesex liable to 
arrest or detention. The task of the commit- 
tee has therefore been to determine if they 
constitute a ‘molestation for any cause or 
matter whatever of a civil nature’ within the 
meaning of section 38 of the Legislative 
Assembly Act, and to advise the Legislature 
thereon. 

“This issue in turn requires an opinion on 
two components: whether the events de- 
scribed are encompassed by the phrase ‘any 
cause or matter whatever of a civil nature’ 
and if so, whether they constitute a ‘moles- 
tation.’ ” 

Then, on page four, the second last para- 
graph: “Mr. MacLean also submitted argu- 
ment in respect of the application to the 
Labour Relations Board for consent to prose- 
cute Mr. Riddell. His essential argument in 
that regard was that such an application is 
not a civil proceeding but rather one which 
is ‘quasi-criminal’ in nature and_ therefore 
beyond the scope of section 38. In support 
of this view, Mr. MacLean filed as an ex- 
hibit the decision of the Labour Relations 
Board of May 2, 1978, wherein the board 
relied in large measure on the ‘quasi- 
criminal’ argument in finding that Mr. Rid- 
dell was not immune to its jurisdiction by 
virtue of section 38 of the Legislative As- 
sembly Act. 

“This argument is such a disconcerting one 
that the committee is compelled to rebuff it 
at some length. It appears from the board’s 
decision of May 2, 1978, that this is not 
the first time it has ‘characterized’ consent 
to prosecute proceedings as ‘quasi-criminal’ in 
nature; indeed, it appears the board has come 
to regard such proceedings as analogous to a 
“preliminary hearing in the criminal courts.’ 

“At another point in its decision of May 2, 
the board indicates clearly that it believes 
the Legislature provided for the enforcement 
of the Labour Relations Act ‘by means of 
criminal prosecution.’” This is specifically re- 
ferred to in the report. “Even if this line of 
thinking were not relevant to the committee’s 
terms of reference, this committee would be 
remiss if it allowed it to pass without com- 
ment. 

“Under section 91(27) of the British North 
America Act, the criminal law, including the 


procedure in criminal matters, is exclusively 
the authority of the Parliament of Canada. 
Under section 95(15) of the same act, the 
imposition of punishment by fine, penalty or 
imprisonment for enforcing the Labour Rela- 
tions Act or any other validly enacted law of 
the province is exclusively the authority of 
the Legislature of Ontario. The Labour Re- 
lations Board is an emanation of the Legis- 
lature to which the Legislature has delegated 
certain powers. However convenient it may 
be for the board, or anyone else, to regard 
its procedures, or any part of them, as ‘quasi- 
criminal,’ let it be said that such is constitu- 
tional heresy which this Legislature never 
intended and cannot condone. 

“The heresy is particularly invidious when 
support is found for it in Sir Erskine May’s 
Parliamentary Practice. Thus both the board 
in its decision of May 2, and Mr. MacLean 
in his submission to the committee, cited May 
at page 103, 19th edition, to the effect that 
not only has parliamentary privilege never 
extended to criminal proceedings, there has 
developed ‘a tendency to confine it more 
narrowly to cases of a civil character and to 
exclude not only every kind of criminal case, 
but also cases which, while not strictly crim- 
inal, partake more of a criminal than of a 
civil character.’ This may be true and rele- 
vant to Britain, which is a unitary state; it 
is misleading and irrelevant to Canada, where 
the criminal law and procedure are federal 
and the civil law and procedure are provin- 
cial.” 

I then would like to go to page six, the last 
paragraph: “The term ‘molestation’ is ob- 
viously a quaint one of considerable antiquity. 
There is no precedent in the journals of the 
Ontario Legislature which can serve as an 
authoritative guide on how it should be 
construed. Precedents cited in May’s Parlia- 
mentary Practice or drawn from the Cana- 
dian Parliament are of limited relevance since, 
as will be shown below, parliamentary privi- 
lege in Ontario proceeds from a constitutional 
base which is significantly different from that 
at Westminster or Ottawa. The committee 
has therefore approached the meaning of 
‘molestation’ by considering the following 
aspects: the constitutional history, the intent 
of the Legislature when the term was en- 
acted, the usual rules for interpreting statutes, 
and some common-sense criteria as to what 
it should mean today.” 

The next part, page seven, deals with the 
BNA Act. Pages eight, nine and the top of 
page 10 deal with the debate which took 
place in the House of the Legislative Assem- 
bly in Ontario in 1886 when section 38, as it 
then was, was created. 
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On page 10, the first complete paragraph: 

“One conclusion therefore appears inescap- 
able from this brief history, namely, that 
whatever privileges were asserted by the 
Legislature of Ontario in 1876, when 39 
Victoria, chapter 9, received royal assent, 
they were not the privileges enjoyed by the 
House of Commons at Ottawa or for that 
matter, since Ottawa and Westminster were 
tacitly equal in this regard by virtue of 
section 18 of the BNA Act, in the United 
Kingdom. The Legislature had sought privi- 
leges identical to those enjoyed by the Cana- 
dian and British Parliaments and had been 
rebuffed; it thereupon created its own, which 
creation was undoubtedly within its constitu- 
tional power and remains so today.” I just 
want to depart and say that this is the state 
of the Legislative Assembly Act today. It has 
never been challenged by the courts. It has 
been in existence for close to 100 years. One 
can only assume that through the passage of 
time it has been found to be intra vires the 
province. 

“This distinction is particularly pertinent 
to a proper view of section 38. When the 
section was originally enacted in 1876, the 
statutory law in Britain was significantly 
different: the Parliamentary Privileges Act 
of 1770 provided that members of the Bri- 
tish House of Commons could not be “ar- 
rested or imprisoned’ as a result of civil 
actions against them. It is a reasonable in- 
ference from what appears above that the 
Ontario Legislature in 1876 was aware of 
that fact, and it must be presumed that the 
Legislature was also aware that it was de- 
parting from the British model when it pro- 
vided its members with freedom from ‘ar- 
rest, detention or molestation’ arising from 
civil actions against them while the Legis- 
lature was in session and for 20 days before 
and after such session. 

“This is not to say that freedom from 
molestation is not a parliamentary privilege 
in Britain today’—I think it clearly is—“but 
only that it does not encompass molestation 
arising from civil actions against members” 
—and that appears to be what it is in the 
United Kingdom. “Conversely, it would ap- 
pear there is in Ontario no general parlia- 
mentary privilege against molestation as there 
is in Britain, unless it be argued (which the 
committee does not) that the term is en- 
compassed by the words ‘assault, insult or 
libel’ and ‘obstructing, threatening or attempt- 
ing to force or intimidate’ as contained in 
section 45(1) and 45(1)(2), respectively, of 
the act. 


[10:30] 


“In short, the term ‘molestation’ has a 
parliamentary context in Ontario which is 
different from that in Britain (or, for that 
matter, in the Parliament of Canada) and it 
is pointless, if not misleading, to search in 
other jurisdictions for guidelines on how to 
construe it. 

“The committee is bound, however, to 
construe the use of molestation in section 38 
according to the usual rules of interpreting 
statutes. According to Maxwell on the Inter- 
pretation of Statutes, the primary rule is 
literal construction; that is to say, what is 
the ordinary and natural meaning of the 
words used. 

“The Shorter Oxford English Dictionary 
defines ‘molestation’ as: ‘]. The action of 
molesting or condition of being molested; 
annoyance, disturbance; vexation; 2. A trou- 
ble, annoyance, vexation; a cause of annoy- 
ance. Now rare. The Concise Oxford Dic- 
tionary of Current English states that to 
molest means to ‘meddle hostilely or in- 
juriously with.’ 

“Webster's Third International Dictionary 
defines molestation as ‘a cause or state of 
harassment. The word, according to Web- 
ster, is now archaic. 

“Many examples of the use of ‘molestation’ 
in a legal sense could be cited but no pur- 
pose would be served in repeating them 
here. In general, it may be said they denote 
wilful interference, intended annoyance and 
deliberate harassment. 

“A second fundamental rule of interpret- 
ing statutes is that individual words must be 
read in the context of the clauses or sections 
in which they appear, and the sections must 
be read in the context of the entire statute. 

“The Legislative Assembly Act contains, 
in addition to section 38, a number of privi- 
leges, immunities and powers which the Leg- 
islature, in its wisdom, has bestowed upon 
itself. Section 35 concerns the power of sub- 
poena. Section 37 guarantees free speech 
for members in the Legislature or its com- 
mittees. Section 39 exempts members, officers 
and employees of the assembly from jury 
duty while the assembly is in session, and for 
20 days before and after, Section 45 estab- 
lishes the assembly as a court of record for 
the purpose of investigating and punishing 
breaches of parliamentary privilege and so 
on. 

“The common thrust of these provisions is 
obviously to secure the functioning and the 
integrity of the Legislature and its mem- 
bers against certain claims and duties which, 


however valid, would vitiate the parlia- 


mentary process if allowed. This has been 
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true of parliamentary democracy since the 
earliest times.” And there is a quotation from 
White on The English Constitution. 

“Applying this context and construction 
to section 38 of the Legislative Assembly 
Act, the committee has concluded, and so 
recommends to the Legislature, that with re- 
spect to ‘molestation’”—and this to me is 
the crux of the whole matter—“the section 
means a member of the assembly is not lia- 
ble to civil law actions during a session of 
the assembly, and for 20 days before and 
after, when such action has the natural and 
probable effect of harassing, preventing or 
seriously interfering with the member’s dis- 
charge of his or her public responsibilities, 
and when the subject matter of such action 
relates to public issues or concerns within 
the jurisdictional competence of the Ontario 
Legislature. 

“Tt should be pointed out that in interpret- 
ing section 38 in this way, the committee 
is not recommending that anyone lose any 
right in law now existing to take civil action 
against a member of the assembly, even in 
situations where the criteria underlined above 
are satisfied. The effect of its recommenda- 
tion in that regard would be merely to con- 
tinue what section 38 already requires, 
namely, a stay or postponement of the ac- 
tion while the assembly is in session, and 
for 20 days before and after. 

“In saying this, however, the committee is 
conscious that a potential conflict exists be- 
tween section 38 of the Legislative Assembly 
Act and various provincial statutes which 
contain limitation clauses. The Libel and 
Slander Act, for example, provides in sec- 
tion 6 that an action for a libel in a news- 
paper or broadcast must be commenced 
within three months after the libel has come 
to the knowledge of the person defamed. 

“If the committee is correct in its view of 
section 38, situations could arise where citi- 
zens would lose their right to sue a member 
for libel because of a conflict between this 
three-month limitation and the interdicted 
period of section 38, namely, the life of the 
session plus 20 days before and after. At 
one time, when legislative sessions lasted only 
a few weeks this conflict was of little prac- 
tical consequence. Today sessions last many 
months and the conflict requires remedial 
action by the Legislature, 

“The committee therefore recommends that 
the Legislature request the law officers of the 
crown to examine tthe Limitations Act and 
other statutes containing time limitations on 
civil actions against persons with the view 
to recommending such legislative remedies as 


may be required to reconcile such limitations 
with section 38 of the Legislative Assembly 
Act. I think that speaks for itself. What we’re 
saying is that were not trying to deprive 
anybody from an action. However, the law 
officers should examine the existing Limita- 
tions Act to make sure that a citizen’s rights 
are not taken away from him by this inter- 
pretation of section 38. 

“The committee believes it would be help- 
ful at this point to advise the Legislature 
on the procedure it envisages for invoking 
section 38, should the Legislature agree to 
the committee’s interpretation of molestation 
as set out in this report. A member com- 
plaining of molestation would rise on a point 
of privilege in the usual way. In due course, 
Mr. Speaker would rule as to whether a 
prima facie case has been presented. If so, 
the assembly would by motion refer the 
matter to the standing committee on pro- 
cedural affairs for investigating and report.” 

The reason I say this is to take away the 
frivolous approach which a member might 
take to the whole question of privilege. Sup- 
pose, for example, I am served with a park- 
ing ticket tomorrow and I stand up in the 
House and say to the Speaker, “Mr. Speaker, 
on a point of privilege: I rise to claim that 
my privileges have been breached by section 
38.” Before he rules on referring it to com- 
mittee, the Speaker has to see whether or not 
I have made out a prima facie case that my 
privileges have been breached. That’s the first 
clearing house. That’s the first step which 
must be met. The Speaker, being an indi- 
vidual responsible to the House and _ to 
society, would act as the initial clearing 
house to get rid of anything which may be 
frivolous. 

“The committee would call evidence under 
oath to determine: 1. if the cause or matter 
complained of is of a civil nature; 2. if, being 
of a civil nature, it is related to and in- 
volved the member in a question of public 
policy and importance as opposed to per- 
sonal and private matters; 3. if the natural 
and probable effect of the matter complained 
of would harass, prevent or seriously inter- 
fere with the discharge of the member’s pub- 
lic responsibilities and functions both inside 
and outside the Legislature” during the time. 
You'll notice I say here “if the natural and 
probable effect of the matter complained of.” 
I'm not talking about the purpose. In other 
words, I am not saying that in this particular 
case it was ‘the purpose of the plaintiff to 
harass. ’'m not saying that. 

“The committee would be required to 
answer each of these points in the affirma- 
tive in order to find that the member’s privi- 
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leges had been breached. It would report 
its findings and recommendations to the 
Legislature for concurrence. In the event that 
privileges were breached and the complained- 
of action not withdrawn voluntarily, the 
House would then be in a position to invoke 
section 45 of the Legislative Assembly Act 
for the purpose of effecting redress. Presum- 
ably the issuance of a writ of supersedeas 
staying the complained-of action until the 
interdicted period of section 30 had expired 
would achieve the desired result. 

“The committee has applied these consider- 
ations to the reference from the Legislature 
of April 6 and finds as follows: 

“1, That the service of documents on the 
member for Huron-Middlesex was a cause or 
matter of a civil nature; 

“2. That the matter related to the mem- 
ber’s involvement iin a question of public 
importance, namely a strike at the Fleck 
Manufacturing plant at Huron Park, in the 
member’s constituency; 

“3. That the natural and probable effect of 
the matter was to harass, prevent and seri- 
ously interfere, and did in fact harass, pre- 
vent and seriously interfere with the mem- 
ber’s discharge of his public responsibilities 
and functions while the Legislature was in 
session. 

“The committee therefore finds that the 
member’s privileges with respect to section 
38 of the Legislative Assembly Act were 
breached. 

“The committee fis persuaded, however, 
that no further action by the Legislature 
would be appropriate at this time. As already 
noted in this report, the present reference 
appears to be the first occasion in which the 
term ‘molestation’ in section 388 has had to 
be examined. While asserting that iits inter- 
pretation of the law is sound, the committee 
is bound to recognize it may also seem novel 
to others. These are circumstances which 
militate against a recommendation that the 
Legislature take punitive action. 

“Those responsible for the actions com- 
plained of by the member for Huron-Middle- 
sex testified before the committee that they 
intended no breach of his privilege and in- 
sisted they took action against him ‘strictly 
as a private citizen.’ On tthis last point, the 
committee declares its scepticism and, for 
the reasons given in this report, rejects the 
argument. As to intention, however, the com- 
mittee believes there is a reasonable doubt 
and therefore makes no recommendation that 
the breach of privilege should be punished. 

“Having said that, the committee notes that 
a writ of summons claiming damages for libel 
and slander has been issued but not yet 


served on the member for Huron-Middlesex. 
Should service occur during the period inter- 
dicted by section 38, the committee recom- 
mends the Legislature refer the matter to 
this committee for further consideration. 

“The committee also recommends that Mr. 
Speaker request the Minister of Labour (B. 
Stephenson) to transmit a copy of this re- 
port to the Ontario Labour Relations Board 
for its information.” 

That, briefly, is my submission. It is sub- 
ject, of course, to what course of action we 
follow now. 


Mr. Chairman: I think what would be rea- 
sonable now is to entertain some discussion, 
which may involve questions back and forth. 


Mrs. Scrivener: First of all, it’s obvious 
that Mr. Bolan has put a great deal of work 
into this submission. I think he is to be com- 
mended for his great contribution to this 
committee. 

Inasmuch as it is a very meaty submission 
and one which we received just before com- 
ing into this committee and are only now 
going through, would you indulge us by pro- 
viding a five-minute recess so that we could 
study it a little further? 


Mr. Chairman: Is that agreeable? 

Mr. Haggerty: Five minutes would be fine. 

The committee recessed for five minutes. 
[10:45] 

On resumption: 


Mr. Chairman: I will call the committee 
to order again. 

There is the matter of how you would like 
to proceed. I might suggest that we enter- 
tain some general discussion. In order to 
focus the discussion there are some issues that 
were set out in the draft report for the 
committee and I don’t believe there would 
be any argument that they are the crucial 
issues before the committee. We might focus 
our discussion on those before entertaining 
motions. 

Mr. J. A. Taylor: Mr. Chairman, may I 
indicate what I would like to doP We have 
been provided with a letter from our solici- 
tors dated June 27 and it was my under- 
standing that that would form the basis of 
discussion for this committee so we could 
come to some conclusion. What I would like 
to do at the appropriate time, if I may, is to 
comment on that letter, which is some 25 
or 26 pages in length, but only in regard to 
certain parts of that letter. 

Mr. Chairman: I think now would be the 
time to do that, if you would like to proceed 
on it. 
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Mr. J. A. Taylor: If we have the letter in 
front of us I could for the sake of simplicity 
start with the first page, even though it may 
interfere with the flow or the logic, rather 
than just shuffle back and forth. 

On page one I think an important distinc- 
tion is pointed out; that is whether the sub- 
ject matter of these proceedings was in fact 
a contempt of the assembly, or whether it 
was a breach of a member’s privilege, or 
presumably both. As we go on I think the 
conclusion is that it was not a contempt of 
the assembly. I would like to just carry on 
from here, bearing in mind that there is a 
distinction. 

The other matter that is brought to our 
attention on page two is whether the 
sequence of events was in fact a breach of 
section 38. 

If we turn to page three under paragraph 
six it is pointed out that the Senate and 
House of Commons Act, 1970, confers upon 
the members of the Senate and House of 
Commons the privileges enjoyed by the 
members of “the Commons House of Parlia- 
ment of the United Kingdom .. .” On page 
four, in paragraph nine, it states: “The only 
inherent powers concerning privilege pos- 
sessed by provincial legislative assemblies are 
those required to prevent ‘an immediate ob- 
struction to the due course of their proceed- 
ings and considered essential to the exercise 
of their functions as legislative bodies.” 

I would pass over the next number of 
pages until we come to page nine and, in 
paragraph 17, the references to the decision 
of Fielding versus Thomas of 1896, which 
is a case of the Privy Council. There it is 
stated that “. . . the British North America 
Act itself confers the power to pass acts 
for defining the powers and privileges of the 
provincial legislature. By s. 92 of that act 
the provincial legislatures may exclusively 
make laws in relation to matters coming 
within the classes of subjects enumerated . . .” 
It goes on to say, “It surely cannot be con- 
tended that the independence of the provin- 
cial legislature from outside interference, its 
protection, and the protection of its mem- 
bers from insult while in the discharge of 
their duties, are not matters which may be 
classed as part of the constitution of the 
province. 

[11:00] 


As I see that reference, what is really 
pointed out is that we have under the 
British North America Act, an act of the 
Parliament of the United Kingdom, an act 
of Westminster, that confers a constitution 
on the federal Parliament and also a consti- 
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tution on the provinces. There are constitu- 
tional powers in that act of the British Parlia- 
ment that are conferred on Ontario and, pre- 
sumably, Ontario is supreme in terms of the 
matters within the ambit of those specific 
powers as set out in the British North 
America Act. 

One of those powers deals with the whole 
area or sphere of property and civil rights. 
I would just ask the members to bear that 
in mind. It may very well be that that power 
is larger in some respects than certain overall 
powers that the federal government exercises 
under a general clause referred to as the 
“peace, order and good government” clause. 
I'm thinking now of the context of these 
proceedings which really deal with property 
and civil rights. 

If you turn to page 11, paragraph 21, it 
states in part: “Prior to 1700, the UK Par- 
liament had claimed by prescription, not 
statute, a privilege which prevented the insti- 
tution of all civil actions against its members. 
In 1770, all claim to this privilege was sur- 
rendered. .. .” Then it goes on to say: “ ‘Any 
person or persons shall and may at any time 
commence and prosecute any action or suit 
in any court of record,” I will leave out 
much of the rest and then continue with my 
quotation, “and ‘and no such action, suit, or 
any other process or proceeding thereupon 
shall at any time be impeached, stayed, or 
delayed by or under colour or pretence of 
any privilege of Parliament.’ ” 

The quotation from section 2 is in part: 
Provided nevertheless . . . that nothing in 
this act shall extend to subject the person 

. to be arrested or imprisoned upon any 
such suit or proceedings.” In other words, 
that act of 1770, in effect, took away much 
of the privileges exercised previously by 
members of Parliament and, in particular, 
permitted the prosecution and suing of a 
member of Parliament during the session or 
at any time, provided, of course, that it did 
not go so far as to include arrest or imprison- 
ment. 

On the same page, in paragraph 22, it 
states: “As noted by S. A. De Smith: ‘The 
act of 1770 was the last of a series of four 
acts—the others were passed in 1700, 1703, 
and 1737—that were designed to abridge 
and finally to abolish the privilege against 
being impleaded that members of both 
Houses had claimed for themselves and their 
servants. This privilege . . . originally rested 
on the principle that persons attending Par- 
liament should be free from molestation. . . .” 

The privilege against being impleaded— 
and being impleaded, as I understand that 
term to mean, means being sued or prose- 
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cuted—was taken away in the United King- 
dom in 1770. That privilege against being 
impleaded was based on freedom from mo- 
lestation. 

The Canadian Parliament adopted the 
same privileges as the UK Parliament for its 
members in 1970, in the latest statute that 
was referred to in this submission. I think 
it went on to say that it did so in so far as 
they were not in conflict with the Constitu- 
tion, the British North America Act, or 
privileges under that act. That adoption of 
the same privileges as in the UK by the 
House of Commons in this country excluded 
freedom from molestation. So they consci- 
ously excluded that privilege in Ottawa. 

Following again the letter, if you look at 
page 13, paragraph 23, reference is made 
to section 38 of the Legislative Assembly 
Act, and there is a quotation from that sec- 
tion, and I'll read that: “Except for a con- 
travention of this act, a member of the as- 
sembly is not liable to arrest, detention or 
molestation for any cause or matter what- 
ever of a civil nature during a session of the 
Legislature, or during the 20 days preceding 
or the 20 days following a session.” 

If you look at that, it appears to me that 
the Ontario Legislature consciously and de- 
liberately included freedom from molestation 
in its act, and therefore included the privi- 
lege against being impleaded. 

I would then direct your attention to page 
16, and at the bottom of that page in para- 
graph 26 there is some reference to the de- 
bate towards the end of the year 1875, 
when the predecessor of our current statute 
was being discussed. A reference is made by 
Mr. Fraser, and I'll quote what it says here: 
“A judge could not be called upon to leave 
the bench and attend as a witness, and hon- 
ourable members of that House should not be 
summoned awav from their duties by any 
civil process. They were bound to attend 
to their legislative duties.” 


Would that summoning away again be 


an act that is intended to be covered by 
molestation? I would think that it probably 
would, because the next reference in that re- 
port, as set out at the top of page 17 of the 
solicitor’s letter, is a quotation from a mem- 
ber. 

“A Member: What about molestation? 

“Mr. Fraser thought that term might be 
too wide...” 

In other words, over 100 years ago there 
was the thought that the term “molestation” 
might be given too broad an interpretation. 

If we follow down page 17, towards the 
bottom, Mr. Mowat said: “There was no 
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danger of the word ‘molestation’ being im- 
properly interpreted now. Cases did occur 
which were not covered by the words ‘arrest’ 
or ‘detention,’ and as they should be covered 
in some way, ‘molestation’ was added.” In 
other words, “molestation” is not synony- 
mous with or analogous to “detention” or 
“arrest.” I would think that “molestation” 
was intended to be something other than 
“arrest” and “detention.” 

Carrying on then through the letter of our 
solicitors, I will again read from page 19, 
paragraph 33: “The position in England 
and with respect to the federal Parliament 
would appear to be that the precincts of 
Parliament include all those areas occupied 
corporately by the members for the purposes 
of their parliamentary duties, including their 
offices, provided that those areas are within 
the control of Mr. Speaker.” 

I come back to my initial statement that 
we are dealing here with two things: a pos- 
sible contempt of the Legislature as well as 
a breach of a member’s privilege. I think 
that’s what that distinguishes. 

Going on with that thought, on page 20, 
paragraph 35 says: “By order in council 
made January 15, 1975, certain parts of the 
main legislative building, including the office 
of the member for Huron-Middlesex, were 
declared to be within the control of the 
Speaker.” Then it goes on to say, “Historic- 
ally, and in the absence of specific legisla- 
tion, the Speaker of the Legislative Assembly 
exercised jurisdiction over the chamber it- 
self and adjacent lobbies but not over mem- 
bers’ offices.” 

I would like to comment on that. We 
use history in order to establish usage which 
manifests itself in practical terms through 
jurisdiction of the Speaker. I would point 
out that in terms of the assembly, I think 
probably that is inherent that there is that 
jurisdiction. Mention was made the other 
day of getting a member out of the House 
to serve a document; I think that would be 
not merely a breach of a member’s privilege 
but would be contempt of the Legislature 
itself. The lobbies are an extension of the 
legislative chamber, and I think the offices 
become an extension of that legislative 
chamber as well. The intention here at 
Queen’s Park was to clarify that through 
an order in council which has been pointed 
out by counsel to be defective. 

Our counsel tells us that history doesn’t 
help us; I would say that is because we 
don’t have much history in terms of mem- 
bers’ offices here. Probably 25 years ago, 
certainly not more, members used their desks 
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in the House as their offices. It wasn’t a 
question of extending the House to separate 
offices; there then were common offices or 
common rooms that members used. As of late, 
in the last decade, there are separate offices 
for the members. The intention that mem- 
bers’ offices be under the control of the 
Speaker in some respects is in my view an 
extension of the House. 


[11:15] 


What I raise is whether or not the lack 
of publication or laying of that order in 
council before the Legislative Assembly 
really destroys the jurisdiction of the Speaker 
in terms of his control over those offices and 
those offices as being an extension of the 
House. I put that to you because I am not 
convinced in my own mind that that defect 
in the processing of that order in council 
has the substantive effect of nullifying that 
order in council. I just put that to you to 
consider. The reason I do that, I may say, 
is that it might very well be that the service 
of documents in a member’s office could be 
interpreted as contempt of the Legislature 
itself as opposed to a breach of a member’s 
privilege, if it were found that those offices 
were an extension of the House, because 
surely we are all in agreement that you 
don’t get members out of the House to 
serve documents nor do you enter the House 
in order to serve documents. 

Paragraph 38, on page 21, states: “If one 
were to ignore the Parliamentary Privileges 
Act of 1770 and assume that members of 
the UK Parliament still enioyed the privilege 
against being impleaded in 1876, it could 
be argued that the use of the phrase ‘arrest, 
detention or molestation’ in the 1876 act was 
meant to apply such a privilege in Ontario.” 
The invitation to us there is “if one were to 
ignore the Parliamentary Privileges Act of 
1770.” I would think we must ignore the 
Parliamentary Privileges Act of 1770 when 
addressing the law of Ontario because in 
1770 molestation was specifically excluded 
and the freedom from being impleaded was 
extinguished, but not so here. 

If molestation means anything from a his- 
torical sense, it means the privilege against 
being impleaded because the reform presum- 
ably in the United Kingdom in 1770 was to 
extinguish that particular freedom from be- 
ing impleaded which, in my submission, was 
molestation. We consciously included moles- 
tation in our privileges in Ontario, although 
not so in the House of Commons. 

Paragraph 42, on page 22, points out: 
“It must be recognized that the Parlia- 
mentary Privileges Act of 1770 was passed 
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to terminate abuses of privilege. If molesta- 
tion is taken to prevent the commencement 
or prosecution of all civil actions against 
members of the Legislative Assembly during 
the sitting of the House and for 20 days 
prior to and 20 days after a session, then all 
types of civil action would be prohibited 
during this period of time.” And it goes on 
to say what types of actions might be 
affected. 

I think that’s significant. Ill repeat that: 
“If molestation is taken to prevent the com- 
mencement or prosecution of all civil ac- 
tions . ” In other words, if molestation 
means the privilege against being impleaded, 
then this is what will flow from that. 

I don’t necessarily agree with the con- 
clusion in that there could be a distinction 
between a writ being issued and a writ 
being served. Also, it really begs another 
question: if there flows from this privilege a 
denial of the due process of law or legal 
rights on the part of the citizens of this 
province then that invites an amendment to 
the legislation to cure that defect. 

What troubles me is that we are not only 
in a position to say what the law should be, 
were in a position to do something about 
that. I think we’re in the position now to 
determine what the law is, even though we 
may dislike it or have a personal feeling 
that that law should not be relevant in the 
year 1978. That’s another issue. 

On page 23, paragraph 44, in reference 
to molestation there is the statement: “.. . 
leaving molestation as a catch-all word as 
implied by Sir Oliver Mowat. It might in- 
clude a privilege against obeying a sub- 
poena to serve as a witness.” Again, that 
tells me that molestation is not tantamount 
to arrest or detention. Surely the issuance of 
a subpoena isn’t arrest or detention. I think 
what’s being established here is something 
more meaningful in terms of the interpre- 
tation of molestation. 

The reason I again make reference to this 
is because of the argument advanced on the 
previous day that the important words were 
“arrest” and “detention” and that “molesta- 
tion” only had meaning in terms of some- 
thing analagous to arrest and detention. I 
frankly don’t think that follows. 

The conclusion drawn on the bottom of 
page 23, in paragraph number 47, is that 
section 38 does not create a privilege against 
the institution of any civil proceedings. I 
don’t know tthat I could draw the same con- 
clusion because I feel molestation has a 
fairly broad meaning and that meaning has 
been clarified by history. It doesn’t neces- 
sarily prohibit legal proceedings. It may 
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merely postpone legal proceedings, for what 
that may be worth. 

As I say, in the current situation that 
we're discussing I haven’t pursued what may 
flow from the deliberations of this commit- 
tee in terms of the action or intended action 
on the merits. I don’t know what that might 
be; I haven’t considered what that might 
be. What I’m saying is that given that 
molestation means freedom from being im- 
pleaded, then that doesn’t necessarily mean 
being impleaded in perpetuity. It means that 
you couldn't be sued or prosecuted during 
the session or within 20 days of the session. 

The question of the Ontario Labour Re- 
lations Board, the whole question of what’s 
been referred to as “quasi-criminal”’, also 
troubles me. On the top of page 24, para- 
graph 48, it states: “If an application for 
leave to prosecute pursuant to the Labour 
Relations Act is to be regarded as quasi- 
criminal” then certain things flow. In look- 
ing at this whole area of what may be crim- 
inal or what may be quasi-criminal, it strikes 
me that much of what might be termed 
quasi-criminal could be just as aptly termed 
as quasi-civil. I made reference to dogs run- 
ning at large, breaches of zoning bylaws; 
matters of really a civil nature which are 
prosecuted in a criminal sense but are clear- 
ly not in substance matters of criminal law. 

For that reason, I would not dismiss the 
proceedings surrounding the service of inten- 
tion to prosecute under the Labour Rela- 
tions Act. In that I would refer you to page 
25, paragraph 50, where it’s stated: “Because 
of our conclusions above as to the interpre- 
tation of section 38 there is no need for the 
committee to make a finding on the issue at 
this time.” Here were dealing with quasi- 
criminal proceedings, and what I’ve said 
really is that I don’t necessarily accept that; 
that may very well not be so. 

In summary, if you look to the law prior 
to 1770 you'll see that molestation was in 
vogue, probably very much in vogue be- 
tween 1700 and 1770. Molestation was really 
interpreted as freedom from being impleaded 
against, or being sued or prosecuted. The 
reforms in the Parliament at Westminster 
were such as to virtually eliminate that pro- 
tection from suit or prosecution, except 
where what flowed from that was arrest or 
detention in matters other than criminal 
matters. 

[11:30] 

When the British North America Act was 

passed a constitution, both for the provinces 


and for the federal government, was set up in 
the British North America Act so that ex- 


clusive jurisdiction was given to the federal 
Parliament and to the provincial legisla- 
tures. The federal Parliament was confined 
by the British North America Act to ensure 
that its members of the House of Commons 
did not have privileges in excess of the 
privileges of the members of the British 
House of Commons. The Parliament of Can- 
ada in fact passed a statute that gave them 
similar privileges. In doing so, of course, the 
members of the Canadian House of Com- 
mons really have a flexible source of privilege 
in that presumably their privileges would 
shrink as the privileges of the members of 
the UK House of Commons shrank, because 
they are locked into whatever the privileges 
of the members of the British House of 
Commons happen to be. 

Now you turn to what the privileges of 
the legislative assemblies may be. If we 
look at Ontario law and the development 
of that law with the statute in 1876 and the 
current statute, which is basically the same, 
we see that in the interim there was a de- 
cision, or possibly more decisions than one, 
by the highest appeal court we have—at that 
time being the Privy Council—which stated 
in no uncertain terms that the provinces have 
jurisdiction in a constitutional sense to pro- 
vide for a member’s privilege. It also went 
so far as to refer to a very broad band of 
powers that it does have under section 92 
of the British North America Act and I 
would say in particular in those areas re- 
lating to property and civil rights. 

So the government of this province, our 
assembly, has the right to provide for the 
privileges of the members of the assembly. 
In doing so, it consciously included not only 
freedom from arrest and detention but free- 
dom from molestation. Historically molesta- 
tion was interpreted as basically freedom 
from being impleaded against, which meant 
freedom from being sued or prosecuted. 
Reference wasn’t made as to whether it 
was when the session was in place or whe- 
ther it was 20 days before or 20 days after. 
These are later additions. It would appear to 
me then that this House consciously adopted 
privileges that exceeded the privileges of the 
members of the House of Commons in the 
United Kingdom and also members of the 
Parliament of Canada. 

The question that troubles me is whether 
a legislative assembly has more power in this 
respect than the House of Commons, be- 
cause our Parliament of Canada is confined 
to the powers or privileges of the members 
of Parliament of the United Kingdom. They 
cannot exceed the powers, the privileges of 
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the members of the House of Commons in 
the United Kingdom. 


Mrs. Scrivener: But they did that verbally. 


Mr. J. A. Taylor: It may be difficult to 
embrace that concept from a logical or a 
rational point of view, because here we have 
the United Kingdom passing a statute at 
Westminster, known as the British North 
America Act, that wittingly confined mem- 
bers’ privileges in the Ottawa House of 
Commons to those of their own Commons 
and certainly were not in excess of those 
privileges, but unwittingly did not ensure 
that the legislative assemblies, which no 
doubt were looked upon as lesser chambers, 
could not pass laws affecting members’ 
privileges that were in excess of their own 
and those of the House of Commons. 

That is the point that truly troubles me. 
When you look at the powers that were given 
to the provinces, which were subsequently 
interpreted in the courts as being very broad 
indeed if you look at the whole spectrum of 
powers under property and civil rights, then 
its not logically impossible to adopt the 
argument that we do have in Ontario and 
in the provinces powers that are broader 
than those in the United Kingdom or in the 
House of Commons. 

That’s something that we in this committee 
no doubt will have to wrestle with. In making 
the remarks that I do, I find it objection- 
able that in this province, we should perpet- 
uate the possibility of action on the part of 
members that might be considered uncon- 
scionable, and were considered unconscion- 
able in 1770 in the United Kingdom. If 
that’s what we have done, either wittingly 
or not, then I think it’s again incumbent 
upon this committee to recommend that we 
review members’ privileges to ensure that it 
doesn’t extinguish legitimate rights of action 
and that it doesn’t make members immune 
from action which is unconscionable or 
doesn’t provide an exceedingly privileged 
position for our members of the Legislature 

To me, that is another issue. I make these 
remarks because I don’t think we can sum- 
marily dismiss our statute with the deliberate 
inclusion and debate of the word “molesta- 
tion” in that statute, the historical meaning of 
molestation, and say that that really is tanta- 
mount to imprisonment or at least arrest or 
detention, and say accordingly that there’s 
been no breach of privilege. 

I invite the committee to re-examine breach 
of privilege of a member and contempt of the 
Legislative Assembly in the service of docu- 
ments in the confines, not of the legislative 


chamber itself but of the extension of that 
chamber in the form of the members’ offices. 


Mr. MacDonald: I want to make a few 
comments on what Mr. Taylor has said, and 
then I presume that gets us back into the 
letter which our counsel has written to us and 
to the alternative draft report which Mr. 
Bolan has made. 

Mr. Taylor concluded his argument by 
expressing his grave concern about a proposi- 
tion that the Ontario Legislature should have 
greater powers for declaring the privileges of 
its members than the House of Commons in 
Ottawa or the British House of Commons. I 
agree with him that that’s a matter of 
concern. In fact, I would say that it is almost 
ridiculous to suggest that this was the case; 
and if he has a problem, I suggest he has 
a problem because of his interpretation, 
which I think is a false interpretation, of the 
whole history of this. 

His argument, for example, was that the 
inclusion of the word “molestation,” along 
with the proscription against arrest and de- 
tention, in the 1876 act in the province of 
Ontario, was, in effect, restoring in the 
province of Ontario the abuses which had 
existed prior to 1770 in Britain, and which 
in Britain they had eliminated clearly, and 
which, presumably, in Ottawa they have 
eliminated clearly because they cannot have 
greater powers than the British House of 
Commons. As recently as within the last 
couple of months, we have had an inter- 
pretation by the Speaker in Ottawa, in the 
Huntington case, which states that a member 
is not immune to impleadings on a civil case, 
which was beyond the actual jurisdiction, 
operation or an extension of the House of 
Commons. 

I repeat: I think the interpretation which 
has been placed by Mr. Taylor on the signifi- 
cance of the word “molestation” in section 38, 
or in the section that took place in 1876, is a 
false interpretation that defies the fact that 
the debates indicate that the people who 
were debating it—Oliver Mowat and others— 
recognized that they were living within the 
framework of what had been established in 
Britain, and what had been established in 
Ottawa; that they weren’t seeking to give to 
the members in the province of Ontario 
greater powers than they had in Ottawa or 
that they had in Britain. In fact, if they were 
giving the province of Ontario greater powers 
than they had in Ottawa, I submit to you 
the federal government would have dis- 
allowed the legislation. Therefore, it seems to 
me that my interpretation of the intention 
and what they viewed as a reflection of that 
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intention in the statute that was passed in 
1876 is the correct interpretation of it, and 
not the one that ‘Mr. Taylor has given to you. 

In fact, it is interesting to note in the 
debates that took place at that time, when 
the question was raised as to whether or not 
a broader interpretation wasn’t possible, that 
it was dismissed by two members; one said 
the use of such an interpretation would be 
ridiculous and another said it would be 
absurd. I borrow the term “ridiculous” for 
the circumstances now. It is ironical that we 
had to go precisely 100 years before we got 
an interpretation which, in my view, is ridi- 
culous, but which is essentially the inter- 
pretation that Mr. Taylor has put on it: the 
inclusion of the word “molestation” in the 
section of ithe Legislative Assembly Act. 

The only other point I want to make at 
the moment is that I am intrigued by what 
appears to me to be the inconsistency in the 
argument of Mr. Taylor when he says we 
can't summarily dismiss the Ontario statute 
and his particular interpretation of the On- 
tario statute; that is the law. Yet in an- 
other context he asks us to summarily dis- 
miss the law with regard to whether or not 
the offices are under the Speaker’s control, 
because the law clearly indicates that the 
order in council is void until it has been 
tabled in the House and until it is regis- 
tered under the Regulations Act. 


[11:45] 


Why can Mr. Taylor argue on one hand 
that we must live within the statute as he 
interprets it, and we can’t summarily dis- 
miss it, when in the course of his same 
analysis he summarily dismisses another law 
in the province of Ontario because it fits 
the conclusion that he wants to present to 
the committee? In short, I think the alterna- 
ive interpretation which has been placed 
by Mr. Tavlor—and the phrase I use. once 
again, is borrowed from the Hansards of 
1876—is a “ridiculous” interpretation. 

If this House is to argue now that the 
privileges of its members are in effect going 
to elevate them to super-citizens, who are 
going to be denied the immediate recourse 
to the law by any citizen who believes that 
his rights have been infringed upon — in 
short, that we are going to take an inter- 
pretation of the privileges of members back 
to the days of prior to 1770—I suggest that 
we would be making ourselves look ridicu- 
lous to the public. It is idle for Mr. Taylor 
to then argue that that worries him and that 
perhaps we should have the House re-exam- 
ine the extent of our privileges and clarify 
them. The problem that he wants re-exam- 
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ined is a problem which he has created by 
his false interpretation of what has taken 
place. 


Mrs. Scrivener: It seems to me that Mr. 
Taylor has given us a very clear and erudite 
comment. He has based his argument upon 
the various legal opinions which we have 
been receiving from very impressive sources. 
It seems to me that what is really before us, 
in spite of Mr. MacDonald’s impassioned 
statement, is that we have to interpret the 
law as it was written and approved by our 
predecessors in 1876. If we don’t care for 
that law, then I think we have to recommend 
that it be adjusted. 

But we are asked by the Speaker to give 
an interpretation of section 88 of this act 
as it applies to Mr. Riddell’s claim. If we 
have to do that, then I think it is very help- 
ful that we do review what went on in 1876 
and that debate. That’s why I thought it 
was so impressive to have the Globe and 
Mail report of the day cited to us by Mr. 
Kellock, because it gave us a glimpse of the 
attitudes and views. These are found on 
pages 15, 16 and 17 in Mr. Kellock’s letter. 
They give us a glimpse of the views of the 
day and their attitudes and approaches. They 
very knowingly and determinedly included 
“molestation,” and discussed it not once but 
twice. 

At the bottom of page 16: “Mr. Fraser 
said that the House was to constitute a 
court, and in regard to the matters under 
discussion, honourable members composing 
it were entitled to the same privileges as 
members of other courts.” And so forth. The 
whole matter of “molestation” is on page 17: 
“What about molestation? Mr. Fraser thought 
that term might be too wide; but no ridi- 
culous interpretation will be given to it in 
the present day.” So at that time it was not 
considered to be an archaic form; they un- 
derstood what it meant; they had a view 
of it. 

In terms of Mr. Fraser’s earlier comment 
about the House constituting a court, what 
he was saying, in effect, was that the Legis- 
lature had a style and approach and a re- 
gard of itself as being similar to that of a 
court. That then brings us to a point I made 
very early on when we had witnesses before 
us: when is a member a member and when 
is a member a private citizen? I suggest to 
you that if there is and has been a view of 
the Legislature as a form of court, then a 
member is a member at all times and very 
specifically for 20 days before and 20 days 
after a legislative session. It seems to me that 
all his deeds and actions and words are 
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tinted, are coloured by his membership in 
the Legislature. 

So my points are that we must interpret 
the law as it was written. We cannot regard 
a member purely as a private citizen, especi- 
ally when the Legislature is in session. I 
take issue with Mr. MacDonald’s remarks 
about service of papers in members’ offices 
and whether or not they are truly an exten- 
sion of the Legislature. By intent, by legisla- 
tion, by debate in the Legislature and by 
usage, members’ offices fall within the juris- 
diction of the Speaker, and I think it’s purely 
an oversight that we have a legal flaw in that 
particular matter. 

I therefore think that this committee should 
declare that yes, there has been a breach of 
privilege under section 38 as it affects Mr. 
Riddell. I think that, further, the committee 
should point out its view of quasi-criminal 
approaches to matters affecting the labour 
relations board, because really and truly I 
think I join Mr. Taylor in arguing with Mr. 
Kellock on this particular point. I think Mr. 
Bolan has made a very good point in his 
submission on that matter. 

I think also that whereas we are dealing 
with the act as it was written and conceived 
and has been in effect for over 100 years, it 
may well be that we must now recommend 
to the Legislature that the act as it affects 
members’ privilege be entirely reviewed in 
terms of the rights of a citizen in 1978. I 
would suggest that that be a very specific 
recommendation going forward to the Legis- 
lature from this committee. 


Mr. Chairman: It’s almost noon. I would 
think it would be appropriate that if we are 
to break for lunch that we would do so now 
and come back at 1 o'clock, at which time we 
would deal with the specifics of the matter. 
Is that acceptable to the committee? 


Mr. J. A. Taylor: I was wondering if there 
are others who might wish to comment, as 
Mr. Bolan has, as I have, as Mr. MacDonald 
and Mrs. Scrivener have, before we do that. 

Mr. Chairman: Yes, I was going to put 
that, just briefly. 


Mr. J. A. Taylor: While it’s all together. 


Mr. Chairman: Four members of the com- 
mittee have made rather substantive state- 
ments on it. I wonder, do other members of 
the committee wish to make that kind of a 
statement? Mr. Grande? 


Mr. Grande: It’s going to be very brief, 
and I certainly do not want to repeat what 
has been said, although I don’t know to 
what extent repetition is going to follow. 
Actually, that’s what we’ve been doing here 


for the past three to four weeks, just re- 
peating. 

As far as I’m concerned and as far as I’ve 
been able to read the letter brought forward 
by counsel, it appears to me that for every 
opinion included in that letter there is a 
basis; there is precedence for that kind of 
opinion. It goes back to the very early times 
in England. 

In looking at whether the member’s privi- 
lege has been breached here, as Mr. Taylor 
suggested earlier, I do not think we should 
not consider whatsoever the act of 1770, 
as if it did not take place. As the law of the 
province of Ontario, as the law of the fed- 
eral government, derives specifically and 
directly from the fountainhead, England— 
supposedly the United Kingdom—any law 
passed in 1770 and later affects what is tak- 
ing place or what will be the law in Canada. 

In regard to the question of law and the 
meaning of the term “molestation” and whe- 
ther that term was included in all kinds of 
bills and laws that were presented, I have no 
expertise whatsoever. Therefore, I guess I 
should leave it up to the lawyers to de- 
termine that. However, it seems to me, basi- 
cally, it comes down to one particular issue 
and the issue is are members of the Parlia- 
ment of Ontario or the House of Commons 
in Ottawa to be responsible? Because, if 
members act in a responsible way, no one 
would be coming before this committee say- 
ing there is a breach of a member’s privilege. 

In other words, if the member has spoken 
in the House and has spoken in committee 
regarding certain matters, and he goes out- 
side of the Legislature and talks about those 
particular things that were discussed in the 
Legislature, it is clear that that member is 
protected and there is definitely a privilege 
for that member. However, if the member 
makes speaches or utters whatever substances 
or ideas that were not part of this Legisla- 
ture outside of the Legislature, then in that 
particular case I would think that the mem- 
ber has to be responsible. 

I reject totally that the member of Par- 
liament is a super-citizen and is a member 
of Parliament and acts as a member of Par- 
liament for 24 hours a day. If that is the 
case, and the argument Mr. Taylor puts for- 
ward is the case, it just means very definitely 
that the member of Parliament is above the 
law, above the civil law in the province of 
Ontario. I think that any act that was passed 
in this province, or anywhere else, would not 
for one moment think that that should be 
the situation. 
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As an individual member for this assembly, 
I reject that interpretation. While a member 
is in the House and speaks on the issues in 
the Legislature or in committees, there is 
protection for that member in order for that 
member to be able to fulfil his duties. When 
a member is outside of this Legislature, then 
a member should act in accordance with the 
law of the province of Ontario. I suppose 
that’s where the difference is very clear. It’s 
very clear, and I think that it’s up to the in- 
dividual members of the House to be re- 
sponsible. 


Mr. Sterling: Mr. Chairman, I had a great 
deal of difficulty, as everybody on the com- 
mittee has had, with this question, because 
it deals with something which, if we find 
that there is a breach of privilege, is prob- 
ably against the principles which I stand ‘for 
in terms of believing, as Mr. Grande has 
stated, that we should be responsible for the 
actions that we do take outside the House. 

Originally, when I looked at this particu- 
lar section, and in terms of the evidence that 
I heard before this committee, I was con- 
vinced at that point in time that there prob- 
ably was a breach of privilege on the bare 
meaning of the word “molestation” in terms 
of section 38. However, I have tried to keep 
my mind open and be fairly objective with 
regard to the situation, and I must say that 
in going through the historical data relating to 
this section, this act, and the historical situ- 
ation relating to our federal Parliament, I 
would tend to view the Legislative Assembly 
in 1876 as not really addressing itself to the 
question of what molestation really means. 

It seems to me that at that point in time 
they were attempting to define the privileges 
of the members of the Legislative Assembly. 
They had noted, or had obtained a copy of 
a Quebec act which had been passed at that 
point in time. It seems to me, from looking 
at the debate which was put forward in the 
document here, that when Mowat was asked 
about the word “molestation” he more or 
less put off that person and really didn’t 
answer the direct question of whether or not 
the word “molestation” was too broad or 
was not broad enough. He sounded like a 
typical politican. 

[12:00] 

I also find it very hard to look at this 
section out of the historical content. Perhaps 
if I were sitting as a judge, I might have 
viewed it differently to what I do as a 
member of this particular committee. I think 
it’s dangerous when you look at the intent 
of the Legislative Assembly in passing any 
act, because once you look into the intent it’s 


very difficult to draw what the intent of one 
person in that assembly might have been as 
opposed to another or what one party might 
have meant or might have held as opposed 
to another. 

It seems clear to me that the federal Parlia- 
ment at that time was considered the senior 
legislative body. The attitude of the Legisla- 
tive Assembly was exhibited in 1868 when it 
went to the federal Justice minister and asked 
if it could pass this act relating to the 
federal act on privileges. I would, therefore, 
have to conclude that in 1876 the members of 
the House at that point in time, time, from 
the historical context, did not believe they 
were making members of their Legislative 
Assembly immune from civil action. 

Further, when Mr. Bolan suggests in his 
report that it would make good sense to 
amend this section in order to allow a 
member of the public to sue a member of 
the Legislature after the session had been 
completed—in other words just postpone the 
action—I don’t think I can even accept that, 
because I don’t believe that we as as mem- 
bers of the Legislature should have that 
privilege. 

I need only draw attention to an issue 
which could happen if a spouse of a member 
of this Legislature who was not as happily 
married as myself brought action against a 
member of the Legislature and not only 
needed the right to bring the action but also 
needed the right for an immediate remedy. 
I cannot see how we could ever compromise 
our position in this Legislature to disallow 
that kind of an action, no matter how that 
action might be brought. 

I would, therefore, have to go along with 
our counsel on this particular report at this 
time and hold that there was not a breach 
of privilege. I find that the arguments relating 
to quasi-criminal, quasi-civil, et cetera, in 
light of what I term or find relating to the 
word “molestation”, are irrelevant to the final 
decision of whether or not there was a 
privilege involved in this particular case. 

I also must say in closing that I find it 
particularly difficult in this case to come to 
the conclusions I thave because of my great 
respect and admiration for Mr. Riddell in the 
short period of time I have been here. I find 
this way on the basis of an individual’s rights 
in our province as against an individual mem- 
ber in our Legislature. I feel that in looking 
at section 38 we must strictly construe it as 
closely as possible in order to maintain the 
rights of the individual against the member. 


Mr. Haggerty: There is no use in my re- 
hashing what was said here in the last couple 
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of months. I feel there is a breach under 
section 38 of the act. I support my colleague 
in his brief this morning and other members. 
I don’t want to get into the nuts and bolts of 
it, but in the past I have been familiar with 
unions and organizations, and I have worked 
around the unions. I know some of the diffi- 
culties that are there, even though you may 
have certain things that follow along the 
Labour Relations Act. But in a sense I think 
Mr. Riddell has acted in a responsible way. 
He may have used a certain word that’s not 
suitable for certain groups or certain asso- 
ciations of people, but I feel that he has 
acted as a responsible member. 

As I look at the word “molestation,” it’s 
in the act at present and it was put in 
there for a purpose; that is, to cover, in my 
interpretation, “any cause or matter what- 
ever of a civil nature.” It was put in there 
for a reason. You can talk about the historic 
facts as presented by our counsel and other 
witnesses here at the hearings. I think we 
have to look at the current intent of the 
legislation under section 38, and it definitely 
indicates that there is a breach of parlia- 
mentary procedure as it is now. 

Based upon those comments, I would 
have to support the members who have 
suggested that there is a breach of section 
38. 


Mr. Chairman: Mr. Bolan, you did have 
your opportunity this morning. Would you 
like to reply briefly? 


Mr. Bolan: Yes. First of all, there’s not 
much by way of reply, other than to repeat 
what I said earlier. 

I would like to move at this time that 
the committee adopt the report as presented 
by myself. 


Mr. Chairman: I did indicate earlier that 
I would like to give the members the oppor- 
tunity to speak to this and that perhaps it 
might be appropriate to deal with the four 
issues that were laid before the committee. 
That was agreed upon previously. Depend- 
ing on how those votes go, of course, we 
will go to one report or to the other. Is that 
agreeable? 


Mr. J. A. Taylor: Mr. Chairman, are you 
suggesting that the alternatives are one re- 
port or the other? 


Mr. Chairman: I don’t want to be sim- 
plistic about it, but I would like the mem- 
bers of the committee to entertain full de- 
bate on the matter. I would like them to 
decide roughly where they will go; that will 
flow into one report or the other. I wouldn’t 
like to adopt either report whole hog, be- 


cause you, for example, have taken exception 
to both copies of the report. 

Mr. Bolan: For purposes of simplifying 
things, can we just take a straw vote at this 
time to see if there is a majority who hold 
the view that there has been a breach of the 
member’s privilege and that everything else 
flows from there? 


Mr. Chairman: Before we do that, there 
are a couple of things that should be done. 
One is that our counsel should be allowed 
the opportunity to respond. We did hire him 
as staff and he did prepare a report. Sec- 
ondly, as chairman, I would like to take the 
opportunity, not to provide direction to the 
jury or anything, but simply try to focus the 
debate. It is my view that we could then 
come in this afternoon, have the straw vote 
—or the actual vote, if you like; there 
wouldn’t be a straw vote—on the _ issues. 
Then we would move to the matter of which 
of the reports would be adopted and in 
what form. 


Mrs. Scrivener: Mr. Chairman, it seems to 
me you are structuring this committee in a 
very rigid way. 


Mr. Chairman: Yes, I am. 


Mrs. Scrivener: I don’t care one way or 
another about a straw vote; I don’t think 
that means anything. I am surprised that, 
every person here having spoken, you then 
reject a motion. 


Mr. Chairman: I’m sorry. I’m not rejecting 
the motion; I’m asking him to withhold it 
as we had agreed. Youre quite right that 
t am structuring it rather firmly. We have 
been rather loose with the structure through- 
out the entire course of the hearings, but 
we are now at that point where the com- 
mittee will make its decision. We will decide 
upon a final report. In my view, that de- 
mands a rather rigid structure. 


Mr. J. A. Taylor: Mr. Chairman, may I 
just ask you a question to see if I under- 
stand just what you're saying? My interpre- 
tation is that we have all commented in 
connection with the submission made by 
Mr. Bolan and/or the submission made by 
our own legal counsel. Now we should have 
the opportunity to hear our legal counsel’s 
comments in connection with positions or 
comments that we have made. I say that 
because you have asked our counsel to make 
some remarks, presumably to comment on 
interpretations or misinterpretations that 
some of us may have drawn, in an effort 
to crystalize the thinking of this committee, 
and then presumably the report that flows 
will not necessarily be the letter that we 
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have before us from counsel, nor the writ- 
ten submission from Mr. Bolan, but a new 
report from our committee. 


Mr. Chairman: I would think so. 


Mrs. Scrivener: Mr. Chairman, in re- 
sponse to our request last week, counsel has 
given us an elaborate report and statement 
as to his opinion. I don’t know that he has 
anything more to add to it. We have discussed 
and received information about this matter 
exhaustively. I can’t believe that there will 
be anything new that will be turned up. In 
addition, everybody here has spoken and has 
expressed an opinion which pretty well in- 
dicates what their position is. 

I think we should just proceed to decide 
how this committee wants to react to the 
legislative request for an opinion, and get 
on to the next phase, which is debating the 
words with which we present our opinion to 
the Legislature. 


Mr. Chairman: I guess I am of the school 
of thought that when I hire somebody at 
these rates to provide me with legal advice, 
when I get to that point that I write a report 
I don’t shut him out, that is the time I want 
him. 


Mrs. Scrivener: He is not shut out. We have 
the greatest respect for his opinion. I think 
at different times there will be occasions 
when we will require his opinion. But I am 
saying that to have a further elaboration of 
his paper is getting wearisome to us all. 

Mr. Chairman: I am simply saying, for ex- 
ample, Mr. Bolan took considerable time and 
effort to put together his paper, as did coun- 
sel for both parties involved in the matter, 
and on each occasion we did have the coun- 
sel respond to that; and I would anticipate 
that he would be responding to Mr. Bolan’s 
position paper that was presented this: morn- 
ing, and to some comments that are made by 
members of the committee in the course of 
the discussion. I, frankly, would think that 
would be necessary before we proceed with 
a vote. 

Mr. Bolan: I just want the record to show 
that I have on the floor a motion which calls 
for the adoption of the report as presented 
by myself. If we want to discuss this after 
lunch, that is fine with me, but I want the 
record to show that I have such a motion, It 
is open to change, amendments, or whatever 
the case may be, but the basic thrust of it, 
of course, is that there is a breach of the 
member’s privilege. 

Mr. MacDonald: Mr. Chairman, if I in- 
terpret you, in effect you have made a rul- 
ing that we are to hear from our counsel. 


The import of Mrs. Scrivener’s intervention 
is that we don't need to hear from him. She 
has great respect for his views but she 
doesn’t want to hear from him any more. I 
do want to hear from him, If you have ruled 
that that is the case Ill leave that. I just 
wanted to raise another point of order. 


Mr. Chairman: Let me try to clarify my 
version of what should happen and what we 
had agreed to previously. Mr. Bolan intro- 
duced his report this morning. At that time 
I specifically asked him not to make it in 
the form of a motion, although I had noticed 
that it is written in that manner; and also 
at that time I had presented to the com- 
mittee a procedure which I thought was 
agreeable, which is simply to let each mem- 
ber of the committee respond in full or to 
make a statement on the specifics that you 
think you have heard through the course of 
this, and your version of the act, and all of 
the interpretations of the act. 

It would now be my view that we should 
now hear from our counsel to provide a sum- 
mation, and as chairman of the committee I 
would attempt to focus on a vote this after- 
noon, but the vote would occur on the issues 
that were placed before us in the draft re- 
port, which essentially speaks to what all 
lawyers in the matter have addressed them- 
selves to, and those are the pertinent issues, 
rather than onto one report. 

On the matter of whether Mr. Bolan’s 
motion is in order, I would hesitate to make 
a ruling on that now; I'd like to think about 
that for a moment. My early musings on the 
matter would simply be that it would certain- 
ly be unusual to have a committee report 
formed on the basis of a motion of that type; 
particularly when the staff had already pre- 
sented a report, and we resisted the notion of 
receiving motions on that at Tuesday’s meet- 
ing. It struck me that that would be unfair 
as well, because some members of the com- 
mittee were not here, so we would get a 
different vote Tuesday than we would on 
Thursday. 

[12:15] 

I resisted any inferences that we have 
motions on that report on Tuesday, and, al- 
though I reserve some judgement on this, I 
will probably reserve the same judgement on 
Mr. Bolan’s motions this afternoon. I’d like 
the committee to deal with the issues first and 
then vote on a report which will be prepared, 
probably as a combination of all things that 
have been considered by the committee. I 
would note that our counsel did not present 
his report to the committee in the form of a 
motion to be adopted. And we resisted that 
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temptation on Tuesday. I think I might make 
the same kind of ruling today. I’m aware that 
Mr. Bolan has read into the record that he 
wants to show that he has a motion on the 
floor, and I’m saying that the chair is going 
to reserve a ruling on that until we meet 
again this afternoon. 


Mr. MacDonald: On a point of order: Pre- 
sumably the alternatives that the committee 
have, on a straight point of order, is that we 
continue now until weve concluded, or al- 
ternatively we knock off for an hour and 
come back. My inclination would be to con- 
tinue. There are other things I had assumed, 
in view of earlier discussions, that this was 
going to be a rather cursory and short session 
—I suppose I should have known better— 
and that we could have other things later in 
the afternoon if it would be of some con- 
venience. But I’m not pressing the matter. I'm 
just saying that if the committee by consensus 
is willing to go on now, that is what I would 
prefer. If the committee wants to come back 
at the one o’clock hour that you suggested, 
then that’s the choice before us. 


Mrs. Scrivener: Mr. Chairman, I’m more 
than a little concerned by your suggestion 
that you might rule in some way that would 
require the preparation of a new sort of 
composite report. This indicates to me that 
the committee would have to reconvene at 
some other time following the preparation 
of that report. I can foresee a great many 
problems in terms of pulling this committee 
back after this week. That’s my first concern. 

My second concern is that Mr. MacDonald 
had a rather hard comment to make about 
my approach to Mr. Kellock’s statement. My 
view is that we have had a submission from 
our counsel which was elaborate and very 
well expressed. All members of the commit- 
tee have spoken now to comment on the sub- 
mission from Mr. Kellock; and to some degree 
—but only to a degree—on the submission 
from Mr. Bolan. What it comes down to is the 
view of the members of the committee as to 
whether or not there has been a breach of 
privilege. 

The committee members have pretty well 
expressed themselves—those who are present 
today—as to their opinions and their positions. 
I think, to a degree, you embarrassed Mr. 
Kellock by asking him to comment on the 
views of members of the committee. I think 
this is not the position in which you should 
place your counsel. With all due respect, 
Mr. Chairman, I submit to you that at this 
point we ask Mr. Kellock for interpretation 
and for particular views as we require them, 


but I don’t think you ask him to comment 
on our opinions. 

Mr. Chairman: No, I didn’t ask him to 
comment on our opinions. 

Mrs. Scrivener: I understood that’s what 
you are going to do after lunch. 


Mr. Chairman: No. 


Mr. J. A. Taylor: It may be, Mr. Chairman, 
well ask Mr. Kellock to comment. I have a 
couple of points that, as I pointed out, 
troubled me. I would appreciate his views. 


Mr. Chairman: Precisely the kind of thing 
I think Mr. Kellock should be providing 
guidance to the committee on are—as an 
example, Mr. Taylor raised a number of 
matters of legal jurisdiction and the legal 
definition of the word “molestation.” That 
has also been raised rather elaborately by 
Mr. Bolan and by counsel for both parties. 
The traditional role of the legislative counsel 
is to provide to the committee, first of all, the 
draft of the report; traditionally that has been 
done by the counsel, not by any individual 
member of a committee. Secondly, counsel 
traditionally provides legal advice. We are 
at some loggerheads here because there are 
members of the committee who are lawyers 
and we have had submissions from two other 
lawyers representing parties in the dispute. 

We have at times had four different—at 
loggerheads—legal opinions expressed; but for 
the purposes of this committee our legal ad- 
vice is provided by this gentleman sitting to 
my left, not by Mr. Taylor or Mr. Bolan 
or either of the other two counsel. 


Mrs. Scrivener: With all respect, Mr. 
Chairman, that is my point. Mr. Kellock has 
given us his opinion about the constitu- 
tionality and other members of the com- 
mittee have expressed other opinions. Ob- 
viously, they don’t agree with him in some 
cases. 

Mr. Bolan: We’re not bound to accept 
legal advice which is given to us by coun- 
sel. I'm sure that Mr. Kellock understands 
that. 


Mr. Haggerty: That’s merely opinions. 


Mr. Bolan: There’s nothing to slight Mr. 
Kellock or anything like that. I would say 
that if Mr. Kellock has anything ito add 
other than what he already has said with 
respect to the various definitions and with 
respect to what has been said over the past 
two days, fine, but if it’s going to be repe- 
titious of what he already has said in the 
report—well, we’ve heard it. 

For example, in answer to Mr. Taylor's 
question about whether or not this Legisla- 
tive Assembly has the jurisdiction to pass its 
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own rules for its own members, we under- 
stand Mr. Kellock’s position on that; that’s 
quite clear in his report. But if it’s merely 
to be repetitious of what he already has said, 
then I certainly can’t see the purpose of it. 

If I may make a suggestion, I agree with 
Mr. MacDonald that possibly we should 
keep this going. I don’t know how long Mr. 
Kellock would take to add new information. 
Presumably he would not be that long. We 
could then get right down into the question 
of whether there was a breach or not and 
give instructions to Mr. Kellock as to the 
type of report which we want prepared if 
there is a breach—if there is a breach what 
should happen, what should flow from that. 

We dont have to sit down and write it 
longhand. Once he sees what we want he 
can come out and prepare this report and 
submit it to us for signing next week, or 
whatever the case may be, once we agree 
on ‘the basic principles we’re adopting. 

Mr. Chairman: That’s precisely the point. 
It certainly is common practice in this House 
that members of a committee will decide on 
a particular issue. The counsel will go away 
and draft the report which is in line with 
that issue and then we would sign it indi- 
vidually as members. It doesn’t necessarily 
mean that we have to have another com- 
mittee meeting. That is certainly no prob- 
lem. 

Let me put it to you as bluntly as I can. 
Is it the desire of the committee to have a 
response from your counsel? 

Those in favour, please indicate. 

Those opposed. 

Mr. Kellock. 

Mr. Kellock: Thank you, Mr. Chairman. 
I don’t wish to comment on the views of any 
member of the committee or influence the 
vote in any way. I have some comments with 
respect to the legal points that arise as part 
and parcel of the debate this morning and 
I’m restricting myself totally to those. 

It should be noted, immediately, that 
while Mr. Bolan’s conclusion is the same as 
Mr. Taylors conclusion, their reasons are 
not quite the same and the scope of the 
privilege as each of them views it is quite 
different. As I understand Mr. Taylor, his 
view is that the mere commencement of a 
civil cause constitutes a molestation within 
the meaning of section 38. Mr. Bolan, on 
the other hand, does not take that position, 
but has taken the position that a molesta- 
tion requires, first of all, some proceeding 
in connection with a civil cause and, sec- 
ondly, an element of harassment. 

I can, therefore, agree with Mr. Bolan as 
I've already pointed out, that the mere com- 
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mencement of the proceeding is not, per se, 
a breach of privilege. 

The next question is the nature of the 
added element. In Mr. Bolan’s version, the 
added element would require a specific in- 
quiry by this committee, any time any pro- 
ceeding was commenced, to ascertain whe- 
ther or not that added subjective element 
existed. As I said the other day, I have 
difficulty with that as a practical application 
of tthe privilege simply because, to take the 
example Mr. Sterling put, I would think any 
commencement of an action arising out of 
a domestic dispute would have the effect 
upon the defendant that Mr. Bolan’s report 
indicates to be the added element. I can’t 
imagine any defendant in any proceeding 
who would not feel upset that he was sued. 
It goes without saying that all defendants 
have to take time from whatever else they 
might be doing to retain and instruct coun- 
sel. 

Mr. Bolan: It has got to pass the Speaker. 
That’s tthe difference. 

Mr. Kellock: With respect, I wouldn’t 
think that the Speaker is in a better position 
to ascertain what is in the mind of the 
person claiming privilege than this com- 
mittee or a judge or any other person would 
be. 

In any event, that is the added element 
that Mr. Bolan sees. I see difficulties with 
that in terms of its practicality. As I indi- 
cated, the added element that I believe is 
required is some threat of being physically 
dealt with, rather than simply having to 
defend oneself through obtaining counsel. 

With respect to the proposition—I think 
advanced by Mr. Taylor—that the consti- 
tutional jurisdictional basis for the Legis- 
lative Assembly Act might be in part section 
92(13) of the BNA Act, “property and civil 
rights within the province,” I would sug- 
gest that that has problems. The Privy 
Council did not see fit to adopt that in its 
judgement that we have talked about. One 
must remember that there are federal civil 
actions as well as provincial civil actions. I 
am thinking of proceedings in the federal 
court, industrial property and that kind of 
thing which would clearly be caught under 
the definition of civil cause but would have 
nothing to do with property and civil rights 
within the province. 

Mr. Taylor also said that freedom from 
molestation does not exist by virtue of the 
provisions of the legislation applicable to 
members in Ottawa. That statement was 
made a couple of times in his comments, In 
my respectful opinion, that is not correct. 
The freedom from molestation still exists, 
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both in England and in Ottawa. For example, 
in the 18th edition of May, chapter 7 talks 
about the privilege of freedom from arrest 
or molestation. In that context, molestation 
has nothing to do necessarily with the civil 
action; it can be molestation totally uncon- 
nected with any civil action. 

Consequently, what I have said to the 
committee from the legal aspect is that the 
privilege against being impleaded started out 
as part and parcel of the larger privilege 
against arrest or molestation; it was carved out 
of that privilege by the 1770 statute. And so 
far as the United Kingdom and Ottawa are 
concerned, it still exists; and in my view it 
would still exist apart from civil proceedings 
in this jurisdiction if there were molestation 
that came within the inherent privileges of 
this House as described by the Privy 
Council. 

With respect to the dictionary definition, 
if you like, of molestation, there are discus- 
sions of that word in the standard judicial 
dictionaries: Jowitt’s Dictionary of English 
Law, Words and Phrases, by Burrows, and 
I believe Stroud’s Judicial Dictionary. The 
common use of the word “molestation” is in 
a separation agreement between a husband 
and wife. It was a covenant always, each 
covenant not to molest the other. It is quite 
clear that the mere institution of civil pro- 
ceedings does not constitute a molestation 
on that count. So that is an additional piece 
of information. 


[12:30] 


With respect to the wording of section 38 
itself, as I understand it, the contention is 
that that section as it presently stands in- 
tends to prohibit on one view all civil pro- 
ceedings, except at times outside of the time 
of privilege, 20 days before the session and 
20 days after. That was the purpose of the 
1700 statute in England. It takes a great 
many more words to accomplish that purpose 
than does section 38. 

If you look at the 1700 statute and if you 
look at the 1770 statute, section 38 appears 
to have its origin not in the parts of the 
statute that prevented civil actions but in 
the parts of both those statutes that made it 
clear that the privilege from arrest was still 
to exist. For example the 1700 act is en- 
titled An Act for preventing any Inconveni- 
ences that may Happen by Privilege of Par- 
liament. “For the preventing of all delays, 
the King or his subjects may receive in any 
of his courts of law or equity and for their” 
—Ill skip a bit—*. . . be it enacted by the 
King’s most excellent majesty by and with 
the advice and consent of the lords spiritual 
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and temporal and the Commons in this 
present Parliament assembled and by the 
authority of same that from and after June 
24, 1701, any person and persons shall and 
may commence and prosecute any action or 
suit in any of His Majesty’s courts—” and so 
forth, members of Parliament and so forth 
“at any time from and immediately after the 
dissolution or prorogation of any parliament 
until a new parliament shall meet .. .” 

In other words, prior to 1700 the Com- 
mons had claimed the right of immunity at 
all times for all purposes. This statute was 
intended to cut down that and preserve the 
privilege only for the time when Parliament 
met. It goes on in a separate section to make 
it clear that the privilege from arrest still 
exists. I should point out that it also con- 
tains this provision: “And be it enacted by 
the authority aforesaid that where any plain- 
tiff shall by reason or occasion of privilege 
of parliament be stayed or prevented from 
prosecuting any suit by him commenced, 
such plaintiff shall not be barred by any 
statute of limitation or nonsuited dismissed, 
or his suit discontinued for want of prosecu- 
tion of the suit by him begun, but shall from 
time to time upon the rising of Parliament be 
at liberty to proceed to judgement and exe- 
cution.” 

In other words, having provided for the 
result that some of the participants in the 
debate here today contend for, Parliament 
was very careful to put in that saving pro- 
vision which is not contained anywhere in 
section 38 and which Mr. Bolan suggests 
ought now to be put in the statute. 

The other point is that if it were intended 
by the use of the word “molestation” in sec- 
tion 38 to prevent civil actions, then I would 
think the question has to be answered why 
the language chosen is as it is, because an 
arrest or an intention in connection with the 
civil cause couldn’t arise if the suit couldn't 
be brought in the first place. I think that is 
a point that perhaps has not been yet ad- 
dressed by the debate here. 

With respect to the portion of the debate 
that took place in 1876, which I have quoted 
in my letter, when it was suggested that 
members of Parliament are like judges and 
can’t be called away, to me that implies 
being called away personally under compul- 
sion. As I say, the only case in Ontario that 
has anything to do with this since Confed- 
eration that we have been able to find is a 
case called Backus and Robinson which was 
decided in 1922. It was a motion by Backus, 
the plaintiff, for an order postponing a trial 
which had been fixed for February 28—this 
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motion was heard on February 25, 1922— 
on the ground of the necessary absence of 
material witnesses. 

Mr. Justice Masten “said that the action 
was for libel, and the defendants in their 
defence alleged that the statements of fact 
in the articles complained of were true, and 
that in so far as they were expressions of 
opinion, they were fair comments. The case 
was one of importance, in which nothing 
should stand in the way of an adequate trial.” 
That was the first consideration. 

“In a case of such importance, while it 
was unfortunate that a postponement should 
be required at so late a date, whereby great 
inconvenience and costs would be occasioned, 
and while it was possible that, in consequence 
of the postponement, there might hereafter 
be difficulty in securing all the evidence de- 
sired, yet, when counsel for the plaintiff 
stated in his affidavit that he believed that 
the plaintiff could not safely proceed to trial 
without the evidence of Mr. Drury, Prime 
Minister of Ontario, and 'Mr. Raney, Attorney 
General, and that it was impossible for the 
plaintiff's case to be properly presented with- 
out such evidence as could, in the affiant’s be- 
lief, ‘be given by these witnesses, that they 
were material and necessary, that they had 
been subpoenaed, and that the state of public 
business prevented them from attending the 
trial while the Legislature continued in ses- 
sion, and when the Legislative Assembly Act, 
RSO 1914, recognizes such a situation and 
excuses them from attendance at a trial] dur- 
ing the session, the conclusion must be that 
it was necessary in the interest of justice, hav- 
ing regard to the first consideration men- 
tioned above, that the trial should be post- 
poned,” and an order was made to that 
effect. 

So neither Mr. Drury, the then Prime Min- 
ister, or Mr. Raney, the Attorney General, 
obviously took the position that they were 
totally immune from attending that trial, even 
during a session of the Legislature; and if 
I may just point out, the counsel involved 
in that case were Mr. Hellmuth and Mr. 
D. L. McCarthy, who would not be ex- 
pected not to know the law. So that I simply 
point out that the interpretation that has been 
contended for here today appears to be with- 
out precedent. 

One other matter I might draw to the 
committee’s attention is a portion of the 
article by Professor De Smith in the Modern 
Law Review that was not directly quoted in 
my opinion. He is commenting on the method 
of withdrawing a suit from the court on the 
ground of privilege, and refers to the writ 
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of supersedeas. “But although the courts 
could proceed no further when a supersedeas 
had been received, it was doubtful how far 
the privilege against being impleaded was 
well founded; and in Benyon versus Evelyn 
it was held, after a full review of the 
authorities, that ‘to file an original against 
a member of Parliament is lawful, and not 
against the privilege of Parliament.’ 

“Nevertheless, each House continued to 
assert the privilege, and in the 18th century 
it was grossly abused by members in order 
to prevent their creditors from instituting 
or continuing actions for debt against them. 
This abuse was coupled with the still greater 
abuse of treating private civil wrongs com- 
mitted by members of the public against 
members of either House and their servants 
as breaches of parliamentary privilege.” 

He then goes on to refer to the act of 1700 
which I mentioned, which cut down the 
privilege so that one could be sued except 
while Parliament was sitting and he said 
that members of Parliament still abused that, 
and consequently in 1770 the conclusion was 
that it was time to eradicate that privilege 
totally. 

I simply wind up by perhaps emphasizing 
what Mr. Sterling said; I don’t know when 
the session of this House commenced, but it 
hasn’t yet concluded, and if a spouse of one 
of the members in a separation situation was 
left without means, an application for interim 
maintenance could not be brought. In other 
words, that wife or husband would be left 
totally without any means or any way of 
getting it. That would be the necessary result 
of a finding that privilege exists in this case. 


Mrs. Scrivener: What you are saying to us 
is the law is an ass, but we are still adminis- 
tering the law. 


Mr. Kellock: Mrs. Scrivener, I have cited 
in the letter a proposition of statutory inter- 
pretation; and that is, where there are two 
possible interpretations open, one strives to 
pick the interpretation that doesn’t lead to 
the conclusion that the law is an ass. 


Mr. MacDonald: Not that the law is an 
ass, but some interpretation of the law may 
be an ass. 


Mr. Kellock: Unless there are any other 
questions, I don’t think I can be of any 
further assistance. 


Mr. Chairman: Is it the committee’s wish 
to continue with this matter? Is that agreed? 
Yes, you don’t want an adjournment for 
lunchP Okay. We have a matter, then, that 
requires a ruling; and that is that Mr. Bolan 
has— 
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Mr. J. A. Taylor: Before that, I was just 
wondering if I could get the benefit of coun- 
sel’s opinion. As I mentioned, there were 
several matters that troubled me, and mat- 
ters that I raised. I was wondering if counsel 
could comment on what his view would be 
of the concept of the Legislative Assembly 
passing privilege legislation in excess of what 
was permitted by the House of Commons or 
the Canadian Parliament. 

Do you think that is legally possible in 
the context of the current statutes, including 
the British North America Act? I pointed 
out that would trouble me. If we were to 
interpret section 88, particularly the word 
“molestation,” to include pre-1770 thinking or 
law, then I would think we would have to 
assume that capability on the part of the 
province. First of all, would you agree with 
that, that we would have to assume _ that 
capability on the part of the province before 
the province could enact legislation in excess 
of the federal legislation? 


Mr. Kellock: That raises a constitutional 
question and it raises the question of the 
interpretation of the British North America 
Act. The argument would have to be that 
for some purpose the Imperial Parliament 
had seen fit to limit the House of Commons 
and the Senate to certain maximum privi- 
leges, and for some reason the Imperial 
Parliament in 1867 intended not to so limit 
provincial legislatures. I cannot think of any 
reason that would support that proposition 
and, let us say, if that issue came to be 
argued, I would rather be on the side of 
John Sandfield Macdonald when he said— 
and the quotation is on page 9 of my letter: 
“It does not follow that the Legislature of 
Ontario has the power to exercise greater 
authority than the House of Commons of 
Canada can exercise. The limitation placed 
by the Union Act upon the greater body 
must, no doubt, be held by just construc- 
tion of tthe statute to operate by limitation 
upon the subordinate legislatures as well.” 

So my opinion would be that he is right, 
and that if the court came to construe sec- 
tion 92 of the British North America Act, 
the likely result is that while that certainly 
gives the power to this House to define its 
privileges, it does not give this House power 
to create for itself privileges that the House 
of Commons is unable to create for itself. 


[12:45] 


Mr. J. A. Taylor: The reason I don’t feel 
it’s so crystal clear is that if you look at 
the interpretation of the British North 
America Act by the House of Lords, we have 
periods where we have privy councillors who 


are very supportive of federal rights—in other 
words, supremacy of the federal position and 
bringing under that basket clause of peace, 
order and good government, all kinds of juris- 
dictions that were never contemplated by 
the authors of Confederation—and at other 
times we have members of that Privy Council 
being very strong and supportive of provincial 
rights under the property and civil rights 
clause. 

Depending on in what period in history 
one happened to live would be the posture 
that one took. For example, I might very well 
assume that the Parliament of Canada was 
supreme in many respects because I was 
conditioned to that by the law that was 
coming down at that time. I might be more 
chipper, more aggressive, less submissive if 
I happened to live and interpret in the period 
when the Privy Council was coming down in 
favour of the provinces. That is why I feel 
we have to watch how the interpretation may 
be coloured by history. I put that proposition 
to you because I don’t know that this has 
been decided by any court. Am I correct in 
that? 


Mr. Kellock: It hasn’t, no. 


Mr. J. A. Taylor: It’s within the realm of 
legal possibility that it could be interpreted 
that the provinces in fact had the power to 
legislate in excess of the federal power in 
regard to privilege. That’s why I threw that 
out. I am still not satisfied as to how that 
might go. We may lay bets, and the odds may 
be in your favour; I don’t know. But what 
I’m saying is that this still remains an issue. 

The other question I would put to you 
which troubled me is that molestation surely 
included freedom from being impleaded 
against. 

Mr. Kellock: Originally. 


Mr. J. A. Taylor: Prior to 1770. Am I 
correct in thatP 


‘Mr. Kellock: That’s right. 


Mr. J. A. Taylor: So that if we have that 
word “molestation,” then implicit in that 
word “molestation” is being free from being 
sued or prosecuted, certainly while the House 
is in session; let’s confine it to that—not 
necessarily, but let’s say that it includes that. 

Molestation may go further than that. As 
I interpret what you have said, it is that we 
have extinguished the inclusion in the word 
“molestation” of freedom from being sued or 
prosecuted but there remains some auxiliary 
or ancillary protection which may be—and 
maybe I’m putting words in your mouth— 
the service of a subpoena, for example. I’m 
not convinced, and this is what troubles me, 
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that the legislators in this province in 1876 
deliberately and consciously excluded the 
broader definition of that word “molestation” 
in enacting it. 

I appreciate that imputed to the legisla- 
tures was the full and infinite wisdom of the 
past in terms of English history and historical 
law, but I’m just wondering whether it’s 
proper to assume that this Legislature de- 
liberately excluded the broader interpretation 
of molestation at the time of enactment. I 
think you have to assume that in your argu- 
ment, in order to conclude that it is not 
contemplated in the present statute. 


Mr. Kellock: May I just interject? No, I 
didn’t say that. It would appear to me that 
under section 45, the original section 11, 
the Legislature in 1876 subsumed many of 
the aspects of “molestation at large” into 
section 45, because “molestation at large” in- 
volved “assaults, insults or libels upon a 
member during a session; obstructing, threat- 
ening or tending to force or intimidate a 
member,” and so on and so forth. Those kinds 
of activities still are dealt with in England 
as part of the lex parliamenti of molestation. 


‘Mr. J. A. Taylor: I appreciate that. 


Mr. Kellock: For some reason, that part of 
the privilege against molestation that had to 
do with civil causes was dealt with separ- 
ately in section 38. The rest of it seems to 
have been codified in some degree in section 
AD5. 


Mr. J. A. Taylor: But we preserve the word 
“molestation.” 


Mr. Kellock: That’s right. 


Mr. J. A. Taylor: In preserving that word 
“molestation,” how do you conclude conclu- 
sively that implicit in that word isn’t the 
broader interpretation of “molestation” prior 
to 1770? 


Mr. Kellock: Simply because, as the de- 
bates in the House at that time show, it was 
said that the word was included because 
“arrest and detention” might not cover all 
cases. Unfortunately I cannot read those 
words to mean that the draftsmen of the bill, 
and the proponents of it at the time, thought 
they were dealing with matters and circum- 
stances totally divorced, unconnected and 
unrelated to arrest and detention. It seems 
to me what was intended was to cover any 
other physical restraint or attachment. 


Mr. J. A. Taylor: You're going back to the 
debates to interpret the meaning of “moles- 
tation” that might have been in the minds 
of the legislatures— 


Mr. Kellock: At the time. 
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Mr. J. A. Taylor: —in 1876. Okay. I just 
wanted to clarify that. 

The other issue you might clarify for me, 
or assist me with, is the apparent contra- 
diction that Mr. MacDonald saw in a strict 
interpretation of the law in the one sense— 
that is, the letter of the law—and the apparent 
potential for flexibility exhibited in another 
aspect. That other aspect is those parts of the 
building that were under the control of the 
Speaker, in particular the extension of the 
assembly itself and the members’ offices. 

It is my understanding that implicit in our 
constitutional rights is the control of the 
Speaker in regard to the assembly itself. Am 
I correct in that? 


Mr. Kellock: Yes, but— 


Mr. J. A. Taylor: That seems to be what 
has come out of the readings I have done 
in the material sent to us. 


Mr. Kellock: I think that discussion has 
gone by the board in the light of the fact 
that the Legislature has dealt with the prob- 
lem expressly in section 93 of the act. What- 
ever might have been is interesting, but there 
is no problem with interpreting section 93; 
it’s quite clear and unambiguous. 

Mr. J. A. Taylor: Presumably you would in- 
clude the assembly itself? 


Mr. Kellock: It says “such parts of the 
legislative building as may be designated by 
the Lieutenant Governor in Council in ad- 
dition to the legislative chamber shall be 
under the control of the Speaker.” That says 
to me that whatever used to be the case, 
the Legislature saw fit to declare by statute 
that the chamber is under the Speaker's 
control, ‘but he has no further control unless 
and until the cabinet has properly extended 
his jurisdiction by order in council. 

Mr. J. A. Taylor: What you are saying—and 
I’m not quarrelling with your opinions, I 
haven’t in the past; I’m just questioning them 
in clarifying my own thinking—what you 
are saying is that the ancient practice and 
usage and development of the law through 
that process is not relevant in Ontario be- 
cause the Legislature has seen fit to legislate 
and to provide for those areas that would 
be under the Speaker’s control and, therefore, 
an extension of the assembly itself. Is that 
correct? 

Mr. Kellock: That is substantially correct. 


Mr. J. A. Taylor: So that you see the 
lobbies and the members’ offices, even 
though normally conceived as an extension 
of the House—they certainly are in Ottawa— 
as not so unless an order in council, properly 
published and laid before the assembly, is 
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enacted? You're shaking your head in agree- 
ment with that. 

Mr. Kellock: Yes, I’m agreeing with you. 

Mr. J. A. Taylor: Then what you're saying 
is that any service of any legal process, any 
documentation that might compel a member 
to take other actions that could be as dis- 
ruptive, I suppose, as one could make it, 
would not be a contempt of the assembly— 


‘Mr. Kellock: I agree. 


Mr. J. A. Taylor: —unlike the House of 
Commons in Ottawa. Nor would it be a 
breach of a member's privilege. Is that 
correctP 

Mr. Kellock: That’s right. And even if the 
order in council in question had been prop- 
erly filed, published and so forth, the question 
would then still arise as to whether or not 
the geographical location of the service—that 
is, assuming it was in an area within the 
Speaker’s control—constituted a breach of 
privilege, when that subject has not been 
expressly dealt with by the Legislative As- 
sembly Act and would therefore have to be 
found to be a contempt by virtue of the 
inherent privilege of Parliament. You would 
then have to go back and see whether that 
activity satisfied the test set out in Landers 
versus Woodworth as to whether there was 
a sort of immediate obstruction. It would 
seem to me, even if the order in council] had 
been properly put in place, the result might 
not have changed at all, because the leaving 
of the document at the member’s office was 
really not an immediate obstruction to what 
was going on in terms of enacting legislation. 
I don’t think we have to get into that because 
of the threshold of the failure to properly 
deal with the order in council. 


Mr. J. A. Taylor: Really, in that case we're 
talking about contempt of the Legislative 
Assembly and not a breach of a member’s 
privilege. 

Mrs. Scrivener: Mr. Chairman, may I ask 
for a point of clarification in this regard? 
Carrying it on a little further and relating it 
to a remark I made an hour or so ago, I 
would put it to you that if you went out prior 
to this discussion and asked any member of 
the Legislature whether or not members’ 
office space was under the jurisdiction of the 
Speaker, he would respond “yes.” 

Mr. Chairman: Which office, may I ask? 

Mrs. Scrivener: Members’ offices. 


Mr. Chairman: Here in Queen’s Park? Or 
constituency offices? 


Mrs. Scrivener: No, I refer specifically to 
office space here. 
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Mr. Kellock: That’s the first question I 
asked, and I didn’t get that positive response. 


Mrs. Scrivener: Secondly, last year there 
was a very considerable argument about space 
for members of the various parties which 
went on over a period of time and which 
was entirely referred to the Speaker, mediated 
by him and resolved by him. His decision 
was accepted, I think in the belief that he 
was the authority. That is a fact. 

[1:00] 

Mr. Chairman: Might I ask you how you 
hold that opinion when we have just voted 
on a private member’s bill that the entire 
House be under the control of the Speaker 
and that particular bill was defeated? That’s 
surely an indication in a very formal way 
of the opinions of the members of the House. 


Mrs. Scrivener: I am talking about the 
particular items we have had as usage; that 
is, the lobbies, the front steps, the staircase, 
the legislative chamber, the members’ offices— 


Mr. Chairman: But that’s precisely the 
argument. 


Mrs. Scrivener: —for the last two years the 
whole approach has been that these are under 
the Speaker’s jurisdiction. Areas that were 
not under the Speaker’s jurisdiction were also 
very clearly designated. 

We, of course, had a committee of the 
Legislature discussing this whole matter of 
what the Speaker should have. There has 
been a long debate as to whether or not the 
Speaker should ultimately have the entire 
Legislature within his jurisdiction, and that is 
what you are referring to. But in terms of 
what is now and has been usage since 1975, 
I put it to you that the attitude has been 
that the Speaker has jurisdiction over offices 
in this building for members of the Legis- 
lature. 

Because of that attitude and usage, last 
year the whole matter of space for the Liberal 
Party and the NDP was referred to the 
Speaker who dealt with it on a continuing 
basis. There were news reports to that effect 
as well. You may remember that. 


Mr. Chairman: There is also a vote in the 
House to the contrary effect; the members of 
the House now sitting dealt with that. 


Mrs. Scrivener: That’s not what we are 
discussing at this point— 


Mr. Chairman: As a matter of fact, you 
are. 


Mrs. Scrivener: —I am talking about what 
is here. I’m not talking about a private 
member’s bill. I am talking about what’s in 
the Legislative Assembly Act. 
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Mr. Chairman: I beg to interject; the 
members’ services committee is still arguing 
that matter with the Minister of Government 
Services (Mr. Henderson) and he holds a 
different opinion. 

Mrs. Scrivener: As to whether it is to be 
extended, yes. 


Mr. Chairman: No, no. 
Mrs. Scrivener: Yes, yes. 
Mr. Chairman: As to whether it exists. 


Mrs. ‘Scrivener: I listened to the debate. 
They are discussing the broadening of the 
Speaker’s authority. Right now and in terms 
of usage members’ offices have been re- 
garded as being within the Speakeyr’s jurisdic- 
tion, most definitely. 

Mr. Chairman: The only reason I pursue it 
is that I did raise the point in the House, 
and the Speaker concurred, that those mem- 
bers’ offices which had obviously been con- 
sidered to be under his control are not. He 
has indicated to me that he has asked the 
government House Leader to gazette the 
matter. 


Mr. J. A. Taylor: Well then, that’s clear, 
Mr. Chairman. 

The other area I wish to pursue is just 
what section 38 does mean. Is it clear that 
a member of the Legislative Assembly can be 
sued and served with legal processes; exam- 
ined in civil suits, and so forth, during the 
session? What protection is there in regard 
to the situation I mentioned last day that 
could be accomplished; namely, that there 
could be a flood of lawsuits against any par- 
ticular member or members of any particular 
party in order to monopolize their time 
elsewhere? 

It’s all very well to argue that that pro- 
ceeding may or may not be vexatious or 
frivolous, but then that is what you have 
to establish. You are already involved in the 
legal process when you argue to strike out 
a writ of summons, for example, or argue 
there is no cause of action because it is 
frivolous and vexatious. That is time-con- 
suming and distractive itself to be involved 
in that process. 

I am not arguing that members should be 
immune from a lawsuit or from the due 
process of law. I think there is a valid 
argument that there could be some deferral of 
that process in order to enable the legislators 
of this province to accomplish their work. 
Otherwise you could have a chaotic situa- 
tion depending on the type of strategy that 
someone of a devious mind might like to 
undertake. What I pose to you is what 
protection is there for a member of this 


assembly if we reduce section 38 to 
naught? In current days I don’t think you 
would see arrest for debtors. It would be a 
very rare occurrence when detention and 
arrest would have any meaningful connota- 
tion. Therefore, the most important word in 
my estimation would even be “molestation” 
because of the breadth of that word. That 
breadth was a matter of some concern in 
1876 to the members and I feel it still hasn’t 
been adequately defined in current terms. 
While I don’t think there should be any 
process that would guarantee members 
against litigation, nevertheless, I feel there is 
a real reason and meaning for that section. 

Mr. MacDonald: Is it not still in section 
45? 

Mrs. Scrivener: It was used twice, indi- 
cating that they had an attitude towards that 
word. 

Mr. MacDonald: My point is simply isn’t 
the possible use of “molestation,” that you 
are now raising as not being in section 88, 
in section 45? 


Mr. J. A. Taylor: It may or may not be. 
If it is, then what does section 38 mean in 
practical terms today? 


Mr. Kellock: Their responsibilities. If sec- 
tion 38 had its origins in a time when it was 
called mesne arrest and civil suits were in- 
volved, which meant that if you were sued 
you were required to post bail, like security 
for costs or something of that kind, then that 
would thave had great significance. It also 
had great significance as part and parcel of 
the remedies a judgement creditor had in 
respect of the ability to effect the arrest of 
the debtor. 

If those things are obliterated by statute, 
then the force of section 38 in all or in part 
is spent. To me that is no sound basis for 
saying we must breathe new life into moles- 
tation. The fact is that it is still possible for 
an attachment to occur in connection with a 
civil process, for failure to attend for exam- 
ination for discovery, for example, and for 
failure to attend as a judgement debtor to 
be examined as to your assets and so forth. 
Attachment is not the same word as arrest or 
detention which are separately legally defined 
in the judicial dictionary. That is one physi- 
cal restraint that would have been covered 
by the phrase “molestation” used in con- 
junction with arrest and detention. And pre- 
sumably that still lives. 

I am not suggesting that a totally frivolous 
proceeding or series of proceedings could not 
be regarded as a molestation. That case has 
yet to be decided and it is not the case 
before the committee at the moment. That 
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may well constitute a molestation, The prob- 
lem with that is that it would be difficult 
to determine if the proceeding was frivolous 
and vexatious unless the court decided that 
in the first instance. 

‘Mr. J. A. Taylor: That would entrap the 
members of this assembly in that they would 
have to participate in that legal process. 


Mr. Kellock: That is right. 


Mr. J. A. Taylor: So the strategy would 
accomplish the end, regardless of the merits. 


Mr. Kellock: It appears not to have been a 
great problem in the past. It hasn’t happened. 
If it were to happen in the future, then the 
House is free to pass whatever legislation it 
chooses to do. There is already a Vexatious 
Proceedings Act; there could be amendments 
to that statute. 


Mr. MacDonald: Could I just go back to 
the original area of concern that Mr. Taylor 
raised—namely, the apparent anomaly of the 
Legislature having the constitutional right, 
in reference to privileges of its members, of 
passing a law which would exceed the privi- 
leges that they have in either Ottawa or 
Westminster? Am I not correct that they were 
given a constitutional right within the frame- 
work of the British North America Act but 
surely that right was not an unconditional 
right? The conditions placed on it wouldn’t 
be to exceed what had been done in West- 
minster or in Ottawa. 

Mr. Kellock: That is the limitation that 
John Sandfield Macdonald saw as flowing 
from a proper construction of the British 
North America Act. 


Mr. MacDonald: Right, so I don’t think 
it is valid to argue that you’ve got the con- 
stitutional right under section 92 for the 
province to, in effect, pass any law it wants 
to give members total immunity. 


Mr. J. A. Taylor: It’s valid to argue it. As 
to whether or not your argument is valid or 
not is something else. I know it’s hard to 
put your arms around that kind of an argu- 
ment, but it may very well be a legitimate 
argument and may be correct in law. I don’t 
know, and that’s what I asked the legal coun- 
sel. It has not been determined, so I would 
say there’s a value in arguing it, even though 
you may not agree with the concept. I would 
point out there is no law on the point. 
There’s an opinion and that opinion may be 
the favourite opinion. 

Mr. Bolan: I just want to carry on with 
what Mr. Taylor says. There’s nothing ex- 
plicit which takes away from the province the 
right to define their own powers and privi- 
leges. This was reported in the case of Field- 


ing and Thomas, the Privy Council decision, 
which seems to be authority for the propo- 
sition that provincial legislation defining 
the powers and privileges of the provincial 
legislature rests with the province. 


Mr. MacDonald: How can you say that 
there’s nothing implicit in it to restrict it? 
There are two things: first, the right for desig- 
nating or defining the limits of privilege at 
the federal House are that they cannot exceed 
those at Westminister; and, second, a totally 
accepted concept that the provinces were sub- 
servient or glorified county councils that were 
of a much lower status than the federal 
House. So surely it may be that it hasn’t gone 
to court and the court has decided, but 
surely in light of the whole historical con- 
text and the constitutional context, if the 
court were asked to decide it they would say 
the logical, sensible thing. 


Mr. Bolan: I would answer that this way: 
that the province can only deal with things 
which are within its jurisdiction. This is a 
matter which was clearly granted to it under 
section 92, subsection 1, so it is within its 
jurisdiction. 

Mr. MacDonald: Yes, but it’s not an un- 
limited right to declare privileges that were 
greater than those in Ottawa or greater than 
those in Westminister. 


Mr. Bolan: It’s lived for 90 years and no- 
body’s ever challenged it. That’s good enough 
for me. 


Mr. MacDonald: I don’t want to argue it. 
I'd only say that it’s lived for 90 years be- 
cause everybody accepted the interpretation 
placed by the legislators of the day—namely, 
that you weren't going to interpret “moles- 
tation” in what they deemed to be a ridicu- 
lous fashion. 


[1:15] 


Mr. Bolan: It’s the whole act that we have 
to look at as well. The Legislature of Quebec 
did the same thing. In fact, this act is 
modelled on the act of the province of 
Quebec, particularly the section dealing with 
molestation. They make reference to it. 


Mr. MacDonald: If either the provincial 
legislatures or the federal House of Commons 
and the government of the day thought this 
was their intention—and it wasn’t their in- 
tention because John Sandfield Macdonald 
and others clearly indicated it—they would 
have disallowed it. 


Mr. Bolan: You can’t say that. 


Mr. Haggerty: It’s in the statutes now. 
I can’t see your arguments, Don. 
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Mrs. Scrivener: I think it’s significant that 
our Legislative Assembly Act has been 
amended from time to time—and in quite 
recent times— 

Mr. Haggerty: 
1875. 


Mrs. Scrivener: —and yet these particular 
clauses have not been touched. It may well 
be that there was no incident to provoke the 
thinking of the members to consider what 
amendments should be in order; nevertheless 
they have endured all this time. 

And it is our law. That seems to me to be 
paramount. This is our law. It’s an interest- 
ing exercise to consider all the historic back- 
ground and authorities in other jurisdictions, 
but this is our jurisdiction and the law we 
have been using and invoking throughout 
these years. The Speaker with his rulings has 
also invoked this act from time to time in 
the Legislature. Suddenly to reject it and 
say it doesn’t apply or that we aren’t going 
to use it in this case I think is quite 
fallacious. 

Mr. Sterling: Mr. Chairman, when we 
talked about what the understanding has been 
in this province, I have never heard it argued 
before that there was any immunity from 
civil action in this jurisdiction or in any other 
jurisdiction. Frankly, as I said ‘before, in 1876 
I don’t think the legislators of the day really 
turned their minds to what they were pass- 
ing when they used the term “molestation.” 
The attitude of the day clearly signifies that 
they deemed themselves a subordinate legis- 
lature. They deemed their rights and _ their 
privileges subordinate to the federal legisla- 
ture because they asked their permission if 
they could pass the act at that time. There 
is no doubt in my mind there was that 
attitude. 

Another thing I noted was that in 1868 
there were different sets of government than 
there were in 1876. In 1868 you had a 
Unionist government—the predecessors of the 
Conservative Party—and a Conservative fed- 
eral Parliament. In 1876 there was a Liberal- 
Liberal combination. That may have had 
something to do with the method by which 
they followed through the procedure in their 
legislation. 

Mr. Kellock: On Mr. Taylor’s point and 
on Mr. Sterling’s point, we did not refer ex- 
pressly in the opinion to the Colonial Laws 
Validity Act of 1865. However this does have 
a bearing because that was in force until the 
Statute of Westminster in 1930, It generally 
provided that laws of this jurisdiction and 
all of Her Majesty’s other colonies were void 
if repugnant to acts of the British Parliament. 


It’s been in there since 


It dealt expressly with the power of colonial 
legislatures to define and amend their con- 
stitutions. The scope of that power was re- 
stricted, because it said “provided that such 
laws shall have been passed in such manner 
and form as may from time to time be re- 
quired by any act of Parliament.” 

So I am not prepared to say that the 
Parliamentary Privileges Act of 1770 was 
taken to extend to this jurisdiction in 1876, 
but certainly the argument can be made that 
it did. If that is the case, then it is quite 
apparent that everybody here was worried 
about ‘having the statute disallowed, not only 
in Ottawa, but at Westminster, because the 
British North America Act provides for that 
possibility. 

Mr. J. A. Taylor: You're talking about a 
domestic law that would be repugnant to 
the British law. What we're talking about is a 
domestic law that is in accordance with a 
British law, namely, the British North 
America Act. In other words, presumably the 
jurisdiction would flow from that particular 
statute. 


Mr. Kellock: If the provincial Legislature 
here sought in 1876 to give itself more 
privileges than the Parliamentary Privileges 
Act of 1770 would permit, that might have 
been void by virtue of the Colonial Laws 
Validity Act. That impediment was in place 
when this debate in 1876 took place. 


Mr. J. A. Taylor: What I’m arguing, of 
course, is that the British North America Act 
of 1867, which is a British statute, could 
have—and I say this advisedly—could have 
given more powers to the provincial Legisla- 
ture than an earlier act of Britain gave to its 
own House of Commons. 


Mr. Kellock: If that was the case, then 
the statute of Westminster was unnecessary. 


Mr. J. A. Taylor: That may be; I don’t 
know. 


Mrs. Scrivener: To follow that, isn't it 
significant that the original act as produced 
in 1875 was disallowed and had to be 
redone? 


My. Kellock: In 1868. 


Mrs. Scrivener: I’m sorry; yes, 1868. It 
had to be redone; so that, following on from 
what you have said, it sort of indicates again 
that it was accepted. 


Mr. Bolan: Another thing about the sec- 
tion: Although it was passed in 1876, it was 
amended once to take out the word “debt.” 
That’s thow it originally was framed; so, ob- 
viously, they've had some dealings with it. 
Obviously, the section was considered. 
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I further understand—and maybe Mr. Mac- 
Donald can correct me on this; he was around 
here in 1969 or 1970—that there was a review 
of the act at that time. Was there not? There 
was a committee that reviewed the act and 
certain sections of it. Do you recall anything 
about that, sirP 


Mrs. Scrivener: Yes. I think they took out a 
clause that said you had to wear a hat in the 
Legislature once a year. 


Mr. Bolan: Oh, I see. 
Mr. Chairman: A massive review! 


Mr. MacDonald: It dealt with frivolous 
issues. 


Mr. Bolan: So, therefore, this was not con- 
sidered frivolous and, as such, it was left in its 
entirety? 

Mr. MacDonald: Mr. Chairman, I don’t 
want to pursue this argument, but the sub- 
stance of the argument as put forward by 
yourself and partially by Jim Taylor becomes 
valid only if you accept a certain interpreta- 
tion of it, namely, that molestation continued 
to maintain the pre-1770 content. All I’m 
saying is that I think there are plenty of 
arguments to suggest that that is not the 
case. So your case is based on misinterpreta- 
tion. 


Mr. Bolan: Not at all. I am not at all say- 
ing that it’s based on the interpretation of 
the word “molestation” as it existed back be- 
fore 1770. All I’m saying is that when such 
action has the natural and probable effect of 
harassing, preventing, or seriously interfer- 
ing with the member’s discharge of his or her 
public responsibilities and when the subject 
matter of such action relates to public issues 
or concerns within the jurisdictional com- 
petence of the Ontario Legislature. 


Mr. MacDonald: That latter one is a very 
broad one. 


Mr. J. A. Taylor: The meaning of “moles- 
tation” is covered, I think, by statute and 
especially where the reference, of course, is 
to “any cause or matter whatever of a civil 
nature during a session of the Legislature or 
during the 20 days preceding or the 20 days 
following session.” 

Molestation in its pristine form, if I can put 
it that way, would really extinguish the right 
to bring the action, as I understand it; you 
couldn’t bring the suit, We’re not arguing, 
and I haven’t argued, that the present sec- 
tion 38 extinguishes the right of bringing a 
suit. What I am saying is that if section 38 
means anything, it means a deferral or a 
postponement of that suit during the session 
or 20 days preceding or following the session, 


which is quite different, of course, from 
eliminating a right of action. 


Mr. MacDonald: And that postponement 
would take place when it got into court, 
after the writ had been served—the writ of 
supersedeas or whatever it is—to postpone 
any further processing of the case until after 
it was over. It never even got into court in 
this instance. 


Mrs. Scrivener: But there was a reference 
to the debate which took place in the House 
originally to the effect that judges would put 
over cases until after a session; but, of 
course, those were the days when the ses- 
sions were so brief. There was no incon- 
venience, But that was their intent, I would 
think; that was the way they interpreted it. 


Mr. J. A. Taylor: There was no need for it 
because of that. 


Mrs. Scrivener: Yes. All we have now is a 
matter of evolution in terms of service after 
100 years when now we sit by the month, 
not by the week. 


Mr. J. A. Taylor: We have been talking 
about documentation. I wonder if counsel 
would include the service of a writ of sum- 
mons or some sort of notice which would 
trigger a lawsuit; in other words, the scope 
of the documentation that would be pro- 
hibited from service during the session of the 
Legislature or the 20 days preceding or fol- 
lowing the session. 

In other words, assuming that section 38 
meant something and that people couldn’t 
happily be calling on their members, serving 
them with writs and so on, during the session 
—assuming that wasn’t permitted and was 
contemplated by section 38—how far do you 
extend the type of legal document? Would it 
embrace a notice of intention to prosecute 
or would it embrace the type of documenta- 
tion that was served on Mr. Riddell? 


Mr. Kellock: Youre asking me to accept a 
premise I don’t agree with. 


Mr. J. A. Taylor: I appreciate that. 


Mr. Kellock: That causes me some diffi- 
culty. If there were a prohibition against 
commencement of civil proceedings, then cer- 
tainly the initiating document, whether that 
is a writ of summons or an application to the 
labour relations board, would be evidence 
that that proceeding had been commenced 
in contravention of the privilege. I’m not at 
all sure that writing a letter saying that you 
intend to commence a proceeding would be 
a breach. Consequently, it really then depends 
on which side of the line or in which cate- 
gory youre prepared to place the notice of 
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intended action. I think there are arguments 
to be made on both sides. 


Mr. J. A. Taylor: What concerns me _ is 
not the institution of the action, but the 
process of service with the command to enter 
an appearance, and the involvement then of 
the member in the legal process. I distinguish 
that from the action. As you know, a writ of 
summons might be issued and not served for 
six months or longer. It’s on service of that 
that the recipient must respond to the com- 
mand of the Queen to enter an appearance 
or what have you. 

Mr. Kellock: That’s right. 

[1:30] 

Mr. J. A. Taylor: It’s that process which 
involves the time and occupation of the mem- 
ber that concerns me. I most certainly 
wouldn’t argue that the right of action and 
the issuance of the writ itself should be 
eliminated. 


Mr. Bolan: I can answer that if I may. 
I think it’s right in the section, Mr. Taylor, 
where it says, “for any cause or matter what- 
ever of a civil nature.” 


Mr. J. A. Taylor: Yes. 


Mr. Bolan: As you know, to commence an 
action under the Libel and Slander Act a 
notice has to be served under section 5. That 
is a prerequisite to the institution or ‘the com- 
mencement of the action and then you have 
90 days after that to issue your writ of sum- 
mons. There is a time-frame for the proposed 
defendant to respond to that particular notice 
of action and that is notice to him of some 
legal manoeuvre which is about to take place, 
so I would say in response to your question 
that it is covered in the words “for any cause 
or matter whatever of a civil nature.” 


Mr. J. A. Taylor: So you are saying that 
that type of documentation could be contem- 
plated by section 88, and to serve that on a 
member during the session would be a breach 
of his privilege under section 38. 

Mr. Bolan: Right. Only because it falls 
into the definition of “molestation.” 

Mr. J. A. Taylor: Yes, I understand that. 
Mr. Bolan: He has every right to do it. 
Mr. J. A. Taylor: That’s implicit. 

Mr. Bolan: Absolutely. 

Mr. J. A. Taylor: What I have been trying 
to get at, of course, assuming the service 
of the writ of summons, not the issuance of 
summons but the service of that writ of sum- 
mons on a member—the service of course 
bringing with it the command for the mem- 
ber to respond in some way, to make an 
appearance—is whether the documentation in 





the present case that was served would be 
tantamount to the same thing; and if so, 
presumably if the service of a writ of a sum- 
mons on a member during the session would 
be a breach of his privileges, then of course 
the service of that notice of intention would 
be a breach of his privilege. 

I understand that our legal counsel 
wouldn’t agree that the service of a writ of 
summons would be a breach of the privilege 
under section 88, so the argument now be- 
comes academic from our point of view, as- 
suming that the legal opinion we have is 
correct. 

Now, assuming the legal opinion we have 
is correct, what troubles me again is what 
section 38 means. Really, what protection is 
afforded a member of the Legislature from 
occupying his time and attention to defend- 
ing himself in some legal process as op- 
posed to performing his duties in the assem- 
blyP I would have thought that 38 would 
have deferred that legal process, not extin- 
guished legal rights but deferred that legal 
process in order for the members of this 
assembly to perform their function. 

If I understand what you say, then I am 
drawn irresistibly to the conclusion that 
section 38 really doesn’t mean very much 
and affords very little protection if any in 
terms of a member being able to devote his 
time exclusively to the work of the House. 


Mr. Chairman: We are now at that point, 
I guess, where I should be prepared to make 
a ruling on Mr. Bolan’s motion. 


Mr. Bolan: Before you rule on that motion 
which I presented earlier, I would say I am 
withdrawing that motion and I am substitut- 
ing for it another motion, that motion being 
that this committee find that the member’s 


privileges under section 38 have _ been 
breached. 
Mr. Chairman: Perhaps the committee 


would be prepared to adjourn for 10 minutes 
to Jet me do a small amount of research on 
that. 

The committee recessed for 20 minutes. 


On resumption. 


Mr. Chairman: The committee is called to 
order again. I have a motion from Mr. 
Bolan that the committee finds that the 
member’s privileges with respect to section 
38 of the Legislative Assembly Act have 
been breached. That motion is in order. 
Would you care to speak to your motion, 
Mr. Bolan? 

Mr. Bolan: After hearing evidence for 
some two months, after hearing representa- 
tions made by counsel on all sides and after 
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hearing all the members of the committee 
express their views, I am of the opinion that 
the member’s privileges have been breached. 
I would ask the committee to adopt the reso- 
lution. 

Mr. MacDonald: I will not support the mo- 
tion and I won’t support it for reasons which 
are spelled out satisfactorily for me in the 
letter that was submitted to the committee 
by our counsel, dated June 27, 1978. 

Mr. Chairman: Are there any further 
speakers on the matter? Before you speak, I 
wonder if you would allow the chair to 
make some comments. I don’t intend to vote 
on this unless there happens to be a tie. I 
think it would be appropriate, since we have 
all gone through a long and difficult exer- 
cise, to attempt to get the committee to focus 
on some things which are pertinent in my 
view and on which I think there is general 


agreement. 
First of all, there have been some very 
interesting arguments about jurisdiction, 


which are not precisely before the com- 
mittee but which certainly do play a part in 
whatever deliberations we might come to 
during the course of these hearings. It would 
be my view, the jurisdictional dispute not- 
withstanding, that we are left with a Legis- 
lative Assembly Act that may not be clear 
but is in place. 

What is in question is the interpretation of 
that act and whether that applies specifically 
in that instance. I would remind the members 
of the committee that we are not rewriting 
the act at this moment, though we may be 
doing so at some subsequent date, but that 
we are dealing with a specific case that has 
been referred to us. 

[2:00] 


The matter of where privileges apply is 
probably the most pertinent and difficult one 
to deal with. There is the technical and 
somewhat legal argument specifically about 
whether members’ offices are covered under 
the grounds upon which one could claim 
privilege. That matter, of course, is open to 
contention. 

I guess the most difficult issue is to try 
to provide some interpretation of a rather 
old word, that of “molestation.” We have 
heard varying views in the committee, and 
I would remind you that whatever your 
deliberations might be this afternoon, they 
will establish the precedent for the defini- 
tion of that word. That’s something that 
hasn’t been done in probably 100 years and 
may not happen too much in the future. 

I think it’s clear that the term as originally 
proposed changed somewhat around 1770, It 


changed subsequent to that around the time 
that this Parliament passed its matter of privi- 
leges. I'm sure that when those members voted 
on that legislation, they had some concept of 
what “molestation” meant. In my own per- 
sonal view I think that is reasonably clear 
now. Having heard arguments from all sides, 
I’m somewhere between Mr. Taylor’s some- 
time proposition that it means you cant 
have civil suits; I think I go closer to 
his definition as he wound up his presen- 
tation to the committee this morning—and 
I notice that Mr. Bolan and, I think, all 
members of the committee and everyone 
who made representation to the committee, 
accepted the notion that we are not saying 
that privilege extends to the limit that you 
can’t be held responsible for the things you 
say or do outside of this House, but that 
somewhere between that a judgment must 
be made as to what constitutes molestation. 

I am uneasy about the quasi-criminal argu- 
ment that has been put forward. It strikes 
me that I can give you a reasonable definition 
of “civil action” and a reasonable definition 
of “criminal action” and somewhere between 
there fall a number of things which are re- 
ferred to on several occasions as “quasi- 
criminal.” 

I hope it’s not the intent of the committee 
to establish a precedent that says that any- 
one’s civil rights are impeded, withdrawn, 
taken away from—and I sense throughout the 
course of the debate that that has been re- 
peated again and again that you don’t want 
to remove the rights of ordinary citizens to 
take civil action against the members. There 
is a problem which has been pointed out— 
and which we, at least in my view, would 
have some difficulty dealing with at this 
point in time—and that is the time extension 
problem of the 20 days before and 20 days 
after. It becomes apparent, just even at a 
superficial glance, that when the members sat 
in 1876 that was a very practical application. 
If you applied that now there would prob- 
ably be something like a three-week period 
during the course of most years when such 
action could be taken. That does pose a 
problem. 

I guess the difficult thing is to sort out all 
of this and to get down to the specific case 
that’s been referred to the committee, and to 
judge by the facts that have been presented 
—and those are agreed upon—and what inter- 
pretation we will give to the existing statute. 
In my view, I can’t make the distinction 
about when is a member a member. I think 
he or she is always a member. I don’t see 
that you can separate that; I wish you could 
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sometimes, but I guess you can’t. What can 
be separated is, when does a member have 
privilege and under what circumstances can 
he or she claim that privilege? That’s a very 
sticky matter and that, of course, is the crux 
of the argument that’s before us. 

I go back to what I would consider to be 
the original concept of privilege and the 
reason for it. Its somewhat historical, I 
guess, in the sense that we don’t get dra- 
gooned off to the Tower any more. But I 
think if there is validity in extending privilege 
to the members of this House, it is that they 
will not be interfered with in their actual 
work. 

I don’t think we want !to extend it to in- 
clude freedom from any kind of action 
against a member or, in my view, even— 
and I won’t use the word “molestation’— 
harassment from constituents on various 
issues of the day. I think where the com- 
mittee should properly draw the line is, 
where does a member get so hassled by 
whatever happens out there that he or she 
can no longer carry out the duties and the 
responsibilities as a member? 

If there is validity in giving the members 
privilege it’s simply this, that the member, 
when he or she sits in this House or carries 
out the function of this House, is not really 
active as an individual but as someone who 
represents a constituency. If we allow things 
to interfere with that, then of course that 
constituency has no voice as well as no vote. 
That’s probably where privilege originated, 
and in my view where it should stay. 

The question has been put to you rather 
succinctly whether or not in this specific case, 
under this existing legislation, a member’s 
privilege has been breached. I would ask you 
if you can—and I know it is difficult—to set 
aside all of the legal arguments that might 
be there, because you are not sitting here as 
a panel of lawyers but you are sitting here 
as members of this House, as peers, to make 
that judgement. I would hope that you would 
make it on the basis of whether or not you 
feel personally and individually as a member 
of this House that a fellow member has had 
privilege breached. That is precisely the 
motion that is before you. Are you ready 
for a vote? 

Mr. Bolan has moved that the committee 
find that the member’s privilege with respect 
to section 38 of the Legislative Assembly 
Act have been breached. 

Those in favour of that motion please 
indicate. 

Those opposed please indicate. 

I declare the motion carried. 
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Motion agreed to. 


Mr. Chairman: Having found that, would 
it be appropriate to expand that by going 
through the four issues or does it suffice to 
leave it at thatP That is the crucial question 
of course. The committee has recommended 
to the House that privilege has been breached. 
There are other matters which should be 
dealt with by the committee. 


Mr. J. A. Taylor: This whole area should 
be clarified. It worries me that the law is as 
susceptible to as many interpretations as it 
obviously has been. That would lead people to 
all kinds of conclusions that don’t necessarily 
follow. Our recommendation should include 
a recommendation for a clarification of this 
particular section. It might be helpful if we 
could be somewhat specific in the type of 
privilege that we feel is contemplated by this 
section. It might better be manifested in 
statute than to leave it to the type of general 
interpretation that we have had to consider. 

It worries me that there could be a spin- 
off from a decision such as this, whereby a 
person’s right of action may not be extin- 
guished, but a delay in the process could be 
a denial of the process. We haven’t pursued 
that; certainly I haven’t in the subject in- 
stance. I don’t know what the ramifications 
of this decision will be in practical terms in 
regard to the intended lawsuit that is under 
way. 

We have proscription periods that are now 
provided for in our statutes which could be 
jeopardized, if we leave the law the way it 
is and interpret the section of the Legislative 
Assembly Act the way we have. I feel that 
some of these proscription periods and pro- 
visions in statutes may have been made, ob- 
livious to the ramifications and initerpreta- 
tion of the Legislative Assembly Act. There- 
fore, I think it would be helpful if this com- 
mittee could specify, I think in some detail, 
the recommendations that should be made, 
not only in connection with the Legislative 
Assembly Act, but the areas of pursuit that 
may flow from that in other statutes. 

Examples have been given by legal counsel 
and members of this committee that legitimate 
cases may be frustrated and that justice may 
even be denied if the service of legal docu- 
ments cannot be effected while the House is 
in session or within 20 days prior to or after 
the session. 

I want to make it amply clear that the 
decision of the committee is not to try to 
create an elitist club with protection and 
privileges not afforded the ordinary citizen 
but to enable the democratic process not to 
be frustrated through actions which may be 
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legitimate or illegitimate and which could 
accomplish that purpose if a member's privi- 
lege of dedicating himself to the work of the 
House is not permitted. 


Mr. MacDonald: Mr. Chairman, I acknowl- 
edge the decision is being made by the com- 
mittee, and Im not quarrelling with it, al- 
though I differ with it. 

I would agree with Mr. Taylor that it’s not 
only useful, but it is also absolutely necessary, 
that this committee should isolate those areas 
that need to be clarified. I don’t know that 
we can do it here now after having sat for 
some four hours already. 

Is it a feasible proposition to consider that 
the report to the House shall be basically the 
motion which has just now been passed with 
(a) a statement prepared by our counsel of 
those areas which need clarification and (b) 
three appendices by way of guidance; name- 
ly, the letter which our counsel wrote to us 
on June 27: the statement that was sub- 
mitted initially by way of resolution this 
morning by Mr. Bolan; and the Hansard for 
today, because that would incorporate Jim 
Taylor's views, which are not wholly in 
agreement with what Mike Bolan has pre- 
sented. I think those three documents will 
encompass virtually all the arguments we 
have heard during the course of all the com- 
mittee hearings. 

Therefore, it would seem to me that we 
could have a report which is, briefly, the 
majority view of the committee that the 
privileges haven’t been breached but that 
there are three or four areas that should be 
clarified—which. I presume, means a recon- 
sideration of the Legislative Assembly Act, 
or section 38 of it, or perhaps other sections 
of it—and, by way of guidance, the three 
appendices: our counsel’s letter, Mr. Bolan’s 
resolution of this morning and today’s Han- 
sard, which incorporates a lot of other 
views that were put in but, primarily, Mr. 
Taylor’s rather extended analysis, 


Mrs. Scrivener: Mr. 
that’s a good proposal. 


Mr. Kellock: Could I comment on that, 
Mr. Chairman? In view of the fact that I 
seem to be the one who will be responsible 
for preparing the statement of issues— 


Mrs. Scrivener: You might want to hear 
my view before you respond. The point I was 
going to make to you, Mr. Chairman, was 
that while not every member is going to con- 
cur with every point you made in your 
remarks to us before we took the vote, I 
would think the greatest number of your 
points are acceptable to most members of 


I think 
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this committee. You made some very succinct 
points. Perhaps that could be taken into 
account by our counsel when he’s doing his 
preparation, because I think you did sort 
of distil a lot of the points at which we have 
finally arrived and which have arisen from 
various witnesses and comments and argu- 
ments that we have been engaged in. I also 
think that our submission to the Legislature 
should be fairly brief; it should, as Mr. Mac- 
Donald suggested, lead off with the motion, 
followed by the three appendices, and then 
perhaps make a fairly clear recommenda- 
tion to the Legislature of the areas which 
need to be reviewed. 

[2:15] 

Mr. Kellock: If I may, Mr. Chairman, the 
statement of facts, which I understood was 
endorsed by the committee, distils four issues 
out of the statement of the facts; and it does 
not appear from the motion whether those 
who were moved to vote in favour voted 
in favour because of (a), because of (b), be- 
cause of (c), because of (d); and that, with 
the greatest of respect, makes the report 
somewhat difficult to deal with and certainly 
would make the preparation of a statement 
of the areas that need clarification extremely 
difficult. If I know that all those in favour 
of the motion were voting, for example, only 
on (c) and would negative breach of privilege 
with respect to (a), (b) and (d), that would 
be of great assistance to me. 


Mrs. Scrivener: Why should we need to? 
Why do we need to? 


Mr. Bolan: It’s just whether or not there 
has been a breach. 


Mrs. Scrivener: What you want is to sup- 
port your statement with a lot more argu- 
ment, and I don’t think we want that. 


Mr. Kellock: No no. I don’t know whether 
to say that section 93 ought to be clarified, 
because I don’t know whether anybody 
voted in favour of the motion because they 
thought that privilege had been breached 
because of the place of service as distinct 
from the nature of the service. 


Mrs. Scrivener: This is the point, you see, 
where I think there is a lot of disagreement. 
There are different opinions and the chair- 
man made these points. The chairman ex- 
pressed, for instance, his personal opinion, I 
think, about whether it’s quasi-criminal or 
not. But I would think that perhaps that is 
something that our Attorney General (Mr. 
McMurtry) has to dig into a little bit and 
come back to us on. I think we haven’t re- 
solved this matter of what is civil and what 
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is quasi-criminal satisfactorily. I think the 
whole matter of what is within the Speaker’s 
jurisdiction is certainly up in the air. I don’t 
think you can get a consensus from the 
committee on these matters. 

Mr. Sterling: Mr. Chairman, the only 
thing I would say is I think it is a rather 
hollow decision as it now stands in terms of 
really knowing what we have decided. Four 
people in this room have decided that there 
is a breach of privilege, and I accept that, 
but I don’t know why they have decided 
that. We have gone through two months 
together and, quite frankly, I think that we 
should try to distil for the Legislature exactly 
on what basis we are bringing this down. 
Otherwise, how is the Legislature going to 
know how to react to our decisions? 


Mr. Chairman: Part of the difficulty we 
have here is that it would have been in my 
view preferable to proceed with the issues as 
laid out by our counsel, to vote on those, 
and wound up with a motion such as pro- 
posed by Mr. Bolan. That would have said 
roughly that we have expressed an opinion 
on these issues as stated by our counsel, and 
ultimately we have arrived at a decision 
that, yes, a breach has occurred. We chose 
to go the other way around, which poses 
some difficulty. 

I think what counsel is trying to point out 
to the members of the committee is that if 
you want recommendations on specific parts 
of the act we think should be changed, we 
will have to provide some guidance in that 
regard. 

As Mrs. Scrivener has just pointed out, 
there is certainly a divergence of opinion in 
the committee. The only way you can seek 
out where the opinion differs is to read 
the Hansards of two months of work. I don’t 
propose that many members of this House 
are going to do that. If in the final draft 
that is presented to the House you want to 
be specific in terms of which sections of 
which act are to be altered, and what specific 
recommendations we must make in that re- 
gard, you had better provide us with some 
guidance. Otherwise, you will simply get a 
series of annotations that say that this is one 
of the areas where there was a divergence 
of opinion and it seems unclear, You now 
have to decide that. 


Mr. Bolan: As a suggestion, perhaps we 
could say, if you look at paragraph 47 in 
your letter, Mr. Kellock: “That the com- 
mencement of the two proceedings in ques- 
tion, as well as the resulting delivery of 
documents constitutes the breach of section 
38” of the act. In other words, this is pre- 
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cisely what you have in paragraph 47, except 
for taking out the word “not,” so you have 
what lays out what amounts to the breach. 
It is the commencement of these two pro- 
ceedings as well as the delivery of the docu- 
ments related to the two proceedings which 
constitute the breach. 

And while I let you think about that for 
15 or 20 seconds, I suggest we put in some- 
thing else there to the effect that, in spite 
of the fact that there is a breach of privilege, 
no further action be taken by the Legislature 
as against the party or parties who were 
found to be in breach. I think there has to 
be something there—in other words, that we 
make no recommendation that the breach of 
privilege be punished. I think ithat also should 
be quite explicit. 

Mr. MacDonald: I think that latter point 
is valid because you may recall that when 
the Speaker commented in an interim fashion, 
it appeared to him perhaps to be a prima 
facie case for a breach, but in any case the 
matter rests with the House. We don't indi- 
cate clearly that there should be further 
action. I suppose it goes by default because 
we haven’t indicated further action, but surely 
it is wise that, if it is the majority view of 
the committee that there should not be fur- 
ther action, we should say so. 


Mr. Chairman: Could I have a motion to 
that effect? 

Mr. Haggerty: Mr. Bolan has stated that 
in his original motion this morning on page 
1D. 

Mr. MacDonald: Could that be added to 
Mr. Bolan’s original motion? 

Mr. Heggerty: He said, “The committee is 
persuaded, however, that no further action 
by the Legislature would be appropriate at 
this time. As already noted in this report, 
the present reference appears to be the first 
occasion in which the term molestation in 
section 88 has had to be examined.” 

It goes on to say, “These are circumstances 
which militate against a recommendation that 
the Legislature take no punitive action.” 


Mr. Chairman: Could I have a motion to 
that effect then? 

Mr. J. A. Taylor: Just to clarify that motion: 
what is the substance of the motion? 

Mr. Chairman: That no punitive action be 
taken. 

Mr. MacDonald: It doesn’t have to be 
punitive, does itP Does the word “punitive” 
have to be in there? 


Mr. Bolan: No. 


P-226 


LEGISLATURE OF ONTARIO 





Mr. Chairman: No further action be taken 
by the House? Is that your motion, Mr. 
Bolan? 


Mr. Bolan: Right. 


Mrs. Scrivener: Some of the language con- 
tained in Mr. Bolan’s statement on page 15 
is quite appropriate. 

Mr. MacDonald: I would suggest, Mr. 
Chairman, that Mr. Bolan word what he 
wants to add to his original motion, because 
I think it is an integral part of the original 
motion. 


Mr. Bolan: What if you adopt the last 
paragraph on page 15 of my report? 
Mrs. Scrivener: Yes. 


Mr. Bolan: That sets out fully the fact that 
this committee is persuaded that no further 
action by the Legislature would be appro- 
priate at this time. 


Mr. Chairman: So you are moving what 
you had previously put in as the last para- 
graph on page 15. I will read it into the 
record: 

“The committee is persuaded, however, that 
no further action by the Legislature would 
be appropriate at this time. As already noted 
in this report, the present reference appears 
to be the first occasion in which the term 
molestation in section 38 has had tto be ex- 
amined. While asserting that its interpreta- 
tion of the law is sound, the committee is 
bound to recognize it may also seem novel 
to others. These are circumstances which 
militate against a recommendation that the 
Legislature take punitive action. Those re- 
sponsible for the actions complained of by 
the member for Huron-Middlesex testified 
before the committee that they intended no 
breach of his privilege and insisted they took 
action against him ‘strictly as a private citi- 
zen. 

“On this last point, the committee declares 
its scepticism and, for the reason given in this 
report, rejects the argument. As to intention, 
however, this committee believes there is a 
recommendation that the breach of privilege 
should be punished.” 


Mr. Kellock: There are no reasons in the 
report. 

Mrs. Scrivener: I think perhaps that has 
been pencilled out. 

Mr. MacDonald: “As already noted in this 
report in the third line is not necessary. 

Mr. Bolan: Oh I see, yes. 


Mrs. Scrivener: Just “The present reference 
appears to be—” 


Mr. Bolan: Okay. 





Mrs. Scrivener: I think that seems to put 
the case, because it’s very similar to the kinds 
of things you were saying too, Mr. Chairman. 


Mr. J. A. Taylor: If what we are really 
saying is that the action was innocent on the 
part of the litigants and there wasn’t any 
intention to violate a privilege of a member 


then— 


Mr. MacDonald: If this is part of the orig- 
inal motion, I think I am off the hook that 
I see myself getting onto. For example, if 
this gets added to the original motion— 


Mr. J. A. Taylor: Which is the original 
motion? 

Mr. MacDonald: The original motion was 
that there was a breach of privilege. 


Mr. J. A. Taylor: All right. I don’t see this 
as an addition to the original motion. 


Mr. Chairman: No, 
motion. 


Mr. J. A. Taylor: Surely there must be 
a fresh motion then. 

What I suggested and what I think we 
should do is give some constructive and con- 
crete guidance to the Speaker and the law 
officers of this province to effect the neces- 
sary reform in the law where warranted. 
That’s all I am saying, and if that’s agreeable 
that’s the type of a recommendation I would 
like to see. 

I was hoping we could be more helpful in 
specifying the areas of particular concern to 
this committee, because we have grappled 
with them. It has tormented us—certainly me 
—in regard to the interpretation of the cur- 
rent law and how that might be a violation 
of a member’s privilege. If we as a committee 
don’t feel we can be helpful in that regard, 
then I don’t know who could be. 

I would suggest that as a result of these 
deliberations something could be brought for- 
ward by our staff that would pinpoint the 
areas of concern we felt needed clarification. 
We would then look at that document again 
as a basis for the recommendation and either 
agree or otherwise. But for us tto try and 
settle those matters now I think would be an 
exercise in frustration and possible futility. 


Mr. Chairman: Okay. I would like to make 
it clear, Mr. Bolan, whether you wish to put 
forward a formal motion on the matter of 
punitive action. If so, what is the precise 
wording of that motion? 


I see it as a new 


Mr. Bolan: The recommendation should be 
as set out in the last paragraph of page 15. 
Is there anything unreasonable about that? 


Mr. MacDonald: Yes. 
Mr. Bolan: Okay, what is itP 
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Mr. MacDonald: Can I speak to that, Mr. 
Chairman? 

Mr. Chairman: You don’t want to put a 
motion just— 

Mr. Bolan: There is a motion which has 
been accepted. 


Mr. MacDonald: What do you suggest for 
a revision of it? 

Mr. Bolan: No, no. The next step which we 
must take is to determine whether or not 
punitive action should be taken because some- 
body breached the member’s privileges. I say 
on that point that no punitive action be taken 
with respect to the breach of privilege. That’s 
what I am saying. 


Mr. Chairman: Could I ask you to write 
that out and hand it to me as a formal 
motion? That’s in case there’s any argument. 

Mr. Bolan: What about the paragraph 15, 
Don, that you— 


Mr. MacDonald: It has some editorializing 
and I don’t want to get into the argument. 
But may I suggest that in my view all we 
need at the moment is (a) what you said 
and (b) what Jim said—namely, that the 
committee recommends that no further action 
by the Legislature would be appropriate at 
this time; but it recommends—and what was 
your phraseology, Jim? 

Mr. Bolan: I have that on page 13, the 
last paragraph: “The committee recommends 
that the Legislature request the law officers 
of the crown to examine the Limitations Act 
and other statutes containing time limitations 
on civil actions against persons with a view 
to recommending such legislative remedies as 
may be required to reconcile such limita- 
tions.” 

Mr. MacDonald: Let me just give you a 
generalization that will, I think, cover that. 


Mr. Bolan: Okay. 


Mr. MacDonald: I think it is broader than 
that. Jim used the phraseology that the Legis- 
lature recommends “the law officers of the 
crown review all of the appropriate legisla- 
tion with a view to bringing it up to date—” 


Mr. Bolan: Or to safeguarding the indi- 
vidual’s right. 

Mr. MacDonald: To safeguard the in- 
dividuals. Those two sentences: that there’s 
no further action to be taken, and that this 
should be done. Then you might put at the 
end something about clarifying the areas of 
concern. We hope our counsel will prepare 
this. It is a little untidy but I think the 
intent is clear. 


Mr. Sterling: Mr. Chairman, I want to 
place before the committee four motions 


dealing with the four issues that were placed 
before us in terms of the report. I’d like to 
put each of those motions before the com- 
mittee for a vote, so we can determine 
exactly where the breach of privilege did lie. 


Mr. Haggerty: That’s going to rehash the 
whole thing all over again. 


Mr. Chairman: If you want to move a 
motion in here, hand it to me in writing and 
sign it, and that will constitute a motion. 

I don’t have yours. 


[2:30] 
Mr. Bolan: Do you have my motion? 


Mr. Chairman: I have your original one on 
section 38. 


Mr. Haggerty: It’s not a motion; it’s a 
recommendation. 


Mr. Bolan: It’s not a motion, just a recom- 
mendation. 


Mr. Haggerty: It is just a recommenda- 
tion to the committee for further review of 
all legislation pertaining to section 38 and to 
the Limitations Act. 


Mrs. Scrivener: If we have two motions— 
one, that a breach of privileges has occurred 
and, two, that no punitive action be taken— 
I think that’s adequate. The rest can be put 
in the form of a recommendation to the Legis- 
lature as to what reviews are required. 


Mr. Chairman: I would agree, but I have 
one motion which we have voted on and I 
don’t have a subsequent motion. 


Mrs. Scrivener: In terms of punitive action, 
I assume that Mr. Bolan is writing a motion 
now. The first half of the last paragraph on 
page 15, which stops right in the middle, 
just says, “These are circumstances which 
militate against a recommendation of the 
Legislature to take punitive action.” That’s 
all that’s required. 


Mr. MacDonald: Mr. Bolan is going to 
make this motion, but my view would be 
that we not get into what is at bottom of 
13 because there are other matters we want 
to have reviewed. Those are the areas of 
concern. They are not necessarily included 
in the review of the Limitations Act and 
other statutes. We're really not at cross- 
purposes. It’s really just a matter of words. 


Mr. Chairman: I would point out that 
when we started asking for motions I wanted 
the direction to the counsel to prepare a 
report to be as clear as can be. In that re- 
gard, I am insisting on formal motions in 
writing. I have five motions in that regard. 
I will put the motion by Mr. Bolan first. 
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Mr. Bolan moves that the committee is 
persuaded that no action by the Legislature 
would be appropriate at this time. 


Mr. MacDonald: “Is persuaded” or “recom- 
mends’’?P 

Mr. Haggerty: “Recommends” would be 
better. 


Mr. Bolan: “Recommends.” Would you 
object to striking the words “at this time” 
from the motion? 


Mrs. Scrivener: No. 


Mr. Chairman: The wording of the motion 
by Mr. Bolan is as follows: “The committee 
recommends that no further action by the 
Legislature would be appropriate.” 


Mrs. Scrivener: “Is appropriate.” 


Mr. Chairman: “Would be appropriate” is 
the way it reads. Any more comment? 

Those in favour of the motion? 

Those opposed? 


Motion agreed to. 


Mr. Chairman: Next is the motion by Mr. 
Sterling. 

Mr. Sterling moves that the service of the 
notice of intended action, dated March 15, 
1978, by delivering a copy thereof to the 
secretary to the member for Huron-Middlesex 
at his office in the main legislative building, 
121 north wing, and that further service by 
mail of other material related to that action 
does not constitute a contempt of the as- 
sembly or an interference with parliamentary 
privilege. 

Mr. MacDonald: On a point of order: The 
motion should be positive, not negative. Then 
you may switch your vote. It shall say “does 
constitute,” and then you can vote as you 
wish. 


Mr. Chairman: Yes, I think I agree with 
that. With that alteration, the motion is in 
order. 


Mr. Sterling: My problem now is that one 
member of the committee has left and the 
significance is lost in determining exactly 
which way the committee feels on these dif- 
ferent issues. 


Mrs. Scrivener: Mr. Taylor had to go to 
Trenton. I don’t think he foresaw there 
would be any additional motions. 

Mr. Haggerty: It’s actually an amendment 
to the original motion. 

Mr. Chairman: With the wording, it’s not 
properly an amendment; it’s an elaboration 
on ithe reasons why the members may have 
taken a previous position. 

Mr. Bolan: With one of the members not 
here, it’s very difficult to deal with it, spe- 


cifically when you get to the motion which 
will relate to the actual service of the docu- 
ments and the commencement of the action 
being the breach. 


Mr. MacDonald: In view of Jim Taylor’s 
vote, obviously he is going to vote— 


Mr. Bolan: But he is not here. 
Mr. MacDonald: I know. I agree. 


Mr. Chairman: I have a motion that is 
properly before me; the motion is in writing; 
we obviously have a quorum. The motion 
is thoroughly in order, and I am going to 
ask for debate on this motion. 

There being no one wishing to debate, I 
will call the vote on the matter. 


Mrs. Scrivener: Mr. Chairman, it seems to 
me, and maybe Mr. Sterling can comment 
on this, that Mr. Sterling’s purpose was to 
try to pinpoint the areas of argument that we 
have been reviewing at this time. That pre- 
amble I think is unfortunate in the face of 
what has gone before and the length of 
discussion that has gone before, and I think 
that perhaps he would like to reword his 
motion if he wants to make it in the form 
of a motion. For myself, as others have said 
here, I would much rather have simply seen 
it placed as a recommendation to the Legis- 
lature that these matters be weighed and re- 
viewed with the notion that we will amend 
the act. 


Mr. Haggerty: There is no doubt this would 
be further discussed or debated in the Legis- 
lature. . 


Mr. Chairman: No, there is considerable 
doubt. 


Mr. Haggerty: We don’t know 
imagine it would be. 


Mr. Chairman: First of all we have to 
point out the obvious: the thing will be 
tabled with the Clerk, not with the House, 
and the first opportunity would be when the 
House reconvenes. Secondly, as laid out pre- 
viously, the traditions are that where you find 
there has been a breach, and you do not 
recommend punitive action, the House does 
not debate it. 


Mr. Sterling: Mr. Chairman, I am going 
to withdraw all four motions at this time. 


Mr. Chairman: The motions have been 
withdrawn. Are there further motions? 


Mr. MacDonald: I am back to the problem 
that our counsel has and I dont know 
whether I can resolve it. If I were faced 
with the problem I would resolve it this 
way. You now know what the decision of the 
committee is. 


Mr. Kellock: I don’t. 
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Mr. Sterling: That’s the problem. 


Mr. Kellock: I have no idea what the com- 
mittee decided. 


Mr. MacDonald: You know what the over- 
all decision of the committee was, that there 
was a breach of privilege. 


Mr. Kellock: That’s right. 


Mr. Sterling: He has no way to write a 
report, that’s his problem. He can write two 
lines of the report— 


Mr. MacDonald: We are not asking him 
to write a report, as I understand it; what 
we are asking him to do is to clarify those 
areas which should be examined in any 
review of the Legislature. 


Mr. Kellock: Can I put my problem tto 
the committee this way. It was my under- 
standing that pages one to eight of the docu- 
ment entitled Draft Report of the Committee 
on Procedural Affairs—For Discussion Only, 
dated June 22, 1978, were accepted. No 
formal motion was put or passed. 


Mr. Chairman: That’s right. 


Mr. Kellock: I have been proceeding on 
the footing that that starts it off. 

The next item that would then appear on 
what is now page eight is a statement of 
the burden of the two motions; that the com- 
mittee has found there has been a breach of 
privilege, and that the committee recommends 
no further action be taken, period. 

It was suggested by Mr. MacDonald, and 
I made a note, that there should be ap- 
pended to the report, my opinion, Mr. Bolan’s 
document, and Hansard for today, together 
with a statement of the areas that need 
clarification. For example, it might be said 
that the problem with respect to what areas 
of the House are under the Speaker’s juris- 
diction can be remedied very simply, and 
that is simply by publishing an order in coun- 
cil; or it might be thought that section 93 
ought to be changed; or it might be thought 
that some more definitive statement of privi- 
lege than occurs in section 52, which simply 
allows inherent privilege to exist, should be 
spelled out and some statement made as to 
what is and what is not properly done within 
the precincts of the House—I don’t know. 

It was also raised in the draft statement 
of facts and the issues whether or not there 
was any other reason, other than section 38 
or the precincts-of-the-House argument, to 
conclude that a breach of privilege had 
occurred here. There was a live issue at one 
point as to whether or not what was said by 
the member for Huron-Middelesex was pro- 
tected under the Roman versus Trudeau doc- 
trine. That is a subject matter which will 


be included in question (d) on page eight. I 
don’t know whether any of the members who 
voted in favour of Mr. Bolan’s motion thought 
there was a breach of privilege under sub- 
section (d). 

So I don’t have much difficulty in indicat- 
ing those areas that need clarification with 
respect ito the construction to be placed on 
section 38 itself, but in those two other areas, 
I’m really at sea. 


Mrs. Scrivener: Mr. Chairman, I don’t 
really see that there is such a problem inas- 
much as we have this very scholarly piece 
that Mr. Kellock wrote for us in the first 
instance and that is to be an appendix and 
that’s going to become a very important refer- 
ence paper, I would think, for members of 
the Legislature. 

We do have a motion, and I think we 
should back off from the legalese with writing 
a report which is substantiated as a legal 
document and take another run at it and 
write it simply as a reflection of the problem 
that this committee has dealt with and how 
it has dealt with it. As I hark back now, for 
the third time, to your preliminary statement 
to us before we took the vote on the first 
motion, that, to me, was quite a succinct 
summation; it was a real distillation of the 
kind of problem that we had before us and 
obviously a great part of it was not resolved. 

I have no objection to that point being 
made clearly in the counsel’s report. Then, 
if the points that we could not resolve were 
touched upon, I don’t even think counsel has 
to support so much of it with argument be- 
cause so much of it is already covered in 
the argument. But in any case, I think our 
report should be really quite simple, fairly 
short—there is going to be enough paper to 
read anyway—and should simply bear our 
motions, point out our struggles and the areas 
of contention that have to be rationalized. 


Mr. Sterling: Mr. Chairman, the only thing 
I feel really sorry about is that I think we've 
gone through very useful discussions here in 
this committee and probably have delved into 
the question of privilege, about whether or 
not MPPs are immune from civil actions, 
whether we’re immune from service of docu- 
ments, whether we're immune from only cer- 
tain types of civil actions, et cetera. I think 
it’s unfortunate that we’re going to lose the 
decision of this committee in terms of what, 
in fact, was decided on those very key issues. 

How is the Legislature going to know 
which way to turn in terms of changing that 
section around if it so desires? To say that 
there’s a breach of privilege is all fine, dandy 
and simple. We have said there is not going 
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to be any punitive action, that’s fine, so our 
two months of basically searching into this 
whole question of privilege has merely gone 
out the door in terms of coming to some de- 
finitive resolution of the problem and map- 
ping out a future course for tthe Legislature. 
I think it’s a shame. 

I would move that we adjourn this meet- 
ing until we meet on September 18 and we 
can take the matter up again at that point 
in time, if we cannot meet before that time. 


Mr. Chairman: This is highly improper not 
to recognize the motion to adjourn, but I 
have to point out to you that the committee 
will not be constituted by the same people 
on that date. We have no authority to sit 
between now and then and, in my view, it’s 
impossible to do so. I can’t rule an adjourn- 
ment out of order, that’s for sure, but I 
think you should be mindful of those things. 


Mr. MacDonald: How many changes in 
committee personnel are there? 


Mr. Chairman: There will be three. 


Mr. Sterling: The only thing that I have 
to say, Mr. Chairman, in not going to that 
suggestion is basically we’ve got everything 
to gain and nothing to lose by going to Sep- 
tember 18. Basically, what we’re turning in 
here is a report to the Legislature which is 
going to be virtually useless. 


[2:45] 
Mrs. Scrivener: Oh, come on. 


Mr. Sterling: It really is. We will have 
the opinion of counsel, we will have the 
opinion of Mr. Bolan, and we will have the 
report of our debate. But we don’t know 
where the thrust is going. 

Mrs. Scrivener: We haven't been taking 
this— 

Mr. Chairman: Might I suggest an alter- 
native to you? That is, before we adjourn, 
you move that this matter of privilege—not 
this specific matter, but the matter of mem- 
bers’ privilege—be reviewed and that the ap- 
propriate legislation be reviewed. It could 
be reviewed by this committee or by the 
Attorney General’s office—it could be re- 
viewed by anyone—but that we deal with it 
in that manner. 

If anything, the committee has certainly 
found that it needs to be reviewed and clari- 
fied. I would agree with Mr. Sterling that 
it’s going to be very difficult for the com- 
mittee to make what specific recommenda- 
tions it might without going through some 
of the propositions that he put before us. 
I don’t see how the counsel can now sit down 
and draft a report and say it should be al- 
tered in this way. This committee hasn’t ex- 


pressed a formal opinion in that regard. Only 
through the Hansards have you done that. 


Mr. MacDonald: As a footnote to that, 
granted the circumstances we now find our- 
selves in, whoever is going to do the review 
will read the three documents—our counsel’s 
letter, Mike Bolan’s thing, plus the Hansard 
of today. Anybody who reads that—and he’s 
going to read it anyway—will see the areas 
of concern and it’s hoped he will grapple 
with each one of them. That gets the counsel 
off the hook of trying to spell them out. 


Mr. Chairman: It won’t happen unless the 
committee moves a motion recommending 
that the review take place. 


Mrs. Scrivener: I would think that Mr. 
MacDonald had extended to Mr. Bolan— 


Mr. Chairman: No, that’s why I’m asking 
for motions. 


Mrs. Scrivener: When he made his com- 
ments I said I concurred and supported them, 
and I thought that was what he was doing. 


Mr. Kellock: Mr. Chairman, can I recom- 
mend at a very minimum that there be a 
motion that the report of this committee shall 
consist of—something? 


Mr. Chairman: Yes, if I might just review 
that for you now: Let me point out to you 
what the committee has determined the report 
will consist of to date. The committee agreed 
at Tuesday’s meeting that it will first have 
printed a summary of the findings, which is 
now in the form of two quite brief motions. 
It will consist of a statement of facts, which 
as Mr. Kellock has pointed out was tabled 
with the committee in the form of a draft 
report. That’s also a part of the report. 

We have agreed that Mr. Bolan’s submis- 
sion, the June 27 submission of Mr. Kellock 
and the Hansard of today, June 29, that those 
three matters will be appended to the report. 
Those have been agreed upon. 

We had previously agreed that precedents 
that were quoted before by our own counsel 
would be embellished and would be ap- 
pended as well. That will also constitute a 
portion of the report. 

The area in question specifically now is the 
matter of related issues ito the matter of 
privilege. We have not done that in a spe- 
cific way. But only in a very general way. 
The counsel is saying—and I would concur 
with him—that it would be very difficult for 
him to write those recommendations in a spe- 
cific form without the committee having given 
him direction. 

Mrs. Scrivener: We did not have a concur- 
rence. 
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Mr. Chairman: We didn’t have a concur- 
rence. We didn’t have votes— 


Mrs. Scrivener: In all our debate we have 
not had a concurrence. Surely the thrust of 
the comments to the chair, coming to you 
from different sources, has been that there 
has to be a review. That is the recommenda- 
tion of these particular points. 


Mr. Chairman: What’s in order then is 
that someone in the committee must propose 
that we report and recommend a thorough 
review of not only section 38, but all legis- 
lation dealing with members’ privileges. 

Mr. MacDonald: So moved. 

Mrs. Scrivener: Seconded. 


Mr. Chairman: Mr. MacDonald moves for 
a review. Are you withholding your motion 
to adjourn until we deal with— 

Mr. MacDonald: Just one moment. Do we 
want to indicate who does this review? 

Mrs. Scrivener: I thought about that. Before 
the meeting commenced after the recess, I 
heard the chairman say that Rod Lewis is 
reviewing— 

Mr. MacDonald: He’s reviewing the rules 
of the House. 

Mr. Chairman: Those are the standing 
orders. 

Mrs. Scrivener: Oh, I beg your pardon. 

Mr. MacDonald: I raise the question as to 
whether or not we want to say specifically 
or whether we want to leave it vague, that 
the officers of the crown deal with this in 
the first instance and they come back to this 
committee. 

Mr. Chairman: I would think that in order 
to be of any use at all it should be specific 
in recommending who does the review and 
where the review goes after that. It seems 
logical to me that you would be asking the 
officers of the crown to conduct a review. 


Mr. MacDonald: I would alter my motion 
that the review of whatever you said— 

Mr. Chairman: All legislation dealing with 
members’ privileges. 

Mr. MacDonald: —that all legislation deal- 
ing with members’ provileges be reviewed by 
the law officers of the crown and that their 
working paper be presented to this com- 
mittee— 

Mrs. Scrivener: 
privileges. 

Mr. MacDonald: Yes. That’s what the 
working paper is going to deal with. 

Mr. Chairman: And that it be presented 
to this committee— 


Dealing with members’ 


Mr. MacDonald: —for further considera- 
tion and report to the House next fall. 

Mrs. Scrivener: But that doesn’t cover two 
of the points; the matter of jurisdiction over 
space and the matter of quasi-criminal pro- 
ceedings. 

Mr. Chairman: Yes, it does. To this com- 
mittee during the fall session? 


Mr. MacDonald: Yes. 

Mrs. Scrivener: Does it include quasi- 
criminal proceedings? 

Mr. Chairman: Yes, everything. 


Mr. MacDonald: Can you read my motion 
now, Mr. Chairman? 

Mr. Chairman: Basically, it is “that a re- 
view of all legislation dealing with members’ 
privileges be conducted by the law officers 
of the crown and that it be presented to this 
committee during the fall session.” 


Mr. MacDonald: For further consideration 
and report to the House. 

Mr. Sterling: I would like to speak in op- 
position to the motion, basically on the 
grounds that I feel this committee is in a 
position now to make a determination as to 
what to do with section 38 and make recom- 
mendations to the Legislature. I feel that 
that should be done with no further legal 
advice regarding the section. We have gone 
into it in extreme depth. I don’t believe any 
other committee could go into it at any 
further depth, and I think we are in a posi- 
tion to make a recommendation relating to 
that particular section at this particular time. 
That’s my feeling. All we are going to do is 
to create another study and we are going to 
create more work for more people— 

Mr. Haggerty: But there are other areas 
of privileges that relate to different statutes. 
I think that’s what Mr. MacDonald is trying 
to get at. Apparently, it also relates to priv- 
ileges that are not under statutes that should 
be looked at. 

Mr. MacDonald: I appreciate the com- 
ment. The only thing I would add is I 
think we might be able to make a decision 
on section 38, but that is only one part of 
a whole broad range. My motion covers all 
legislation having to do with the privileges of 
members. 

Mr. Chairman: You have heard the motion. 
Is there further discussion on the motion? 


Mrs. Scrivener: Could we hear the motion 
again? 
Mr. Chairman: I knew you'd say that. 


“That a review be conducted of all legisla- 
tion dealing with members’ privileges by the 
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law officers of the crown, and that it be 
presented to this committee during the fall 
session for report and recommendation to 
the House.” 


Mrs. Scrivener: The recommendation from 
the law officers? 


Mr. Chairman: Would come to this com- 
mittee and then we would subsequently re- 
port and recommend— 


Mr. MacDonald: For further considera- 
tion and report to the House. 


Mrs. Scrivener: So, really, this committee 
would be making two reports; but one is 
specific, and one is general, in terms of the 
rules themselves. 


Mr. Chairman: That’s correct. 

All those in favour of Mr. MacDonald’s 
motion will please so signify. 

All those opposed will so signify. 


Motion agreed to. 


Mr. Chairman: Hold on. Let me get it 
clear. You now have decided that the com- 
mittee will report its findings. We will report 
the draft statement that is before the com- 
mittee, the statement of facts; you will in- 
clude in the report to the House the pre- 
cedents that were quoted, the June 27 letter 
from our own solicitor, the report that was 
tabled in the committee today by Mr. Bolan, 
and the Hansard of today; and we are fur- 
ther reporting, requesting a review. That will 
be the sum and substance of the report. 


Mrs. Scrivener: When is it likely to be 
ready? 


Mr. Chairman: That’s what I want to deal 
with. I need to know now, as I would deem 
it that the committee has decided on the 
matter that the report will simply be edi- 
torialized, if you like, by our staff and could 
be signed individually by the members. I 
would need to know in short order, are there 
members of the committee who wish to 
present a dissenting opinion, a minority re- 
port, whatever you would like to call it? 


Mr. MacDonald: I have already indicated 
that I have a dissenting opinion. I indicated 


it at the vote and said that my dissenting 
opinion is embodied in the June 27 letter to 
this committee by our counsel. 


Mr. Chairman: Okay. 


Mr. Grande: As far as I am concerned, 
it also applies to myself regarding that letter. 


Mr. Chairman: Okay, I will leave it like 
this. Anyone who wishes to add a dissenting 
opinion, minority report or whatever, has the 
obligation on himself to provide that in- 
formation to our legislative counsel by Tues- 
day of next week. Is that agreed? Other than 
that, the report will be finalized. The mem- 
bers will be asked to sign that report and it 
will be tabled by the Clerk of the House. 


Mr. Sterling: Mr. Chairman, before we rise 
is there any possibility of having a discussion 
in relation ito section 38 as to the way this 
committee feels after going through this proc- 
ess and a recommendation to the Legislature 
of a change to that section? Do you think 
it would be a worthwhile discussion to take 
place at this time? I know it’s late in the 
day. 

Mr. Chairman: Let me take a straw vote 
among the committee. Are you prepared to 
entertain discussions on the specifics of sec- 
tion 38? 

Mr. MacDonald: I have already expressed 
my view that I agree that is an important 
part of it, but I think it’s part of the whole 
review that we have set. 


Mr. Chairman: Those in favour of that 
suggestion? Those opposed to that motion? 
I guess not. 

Thank you very much for your deliberations 
on this matter. One subsequent area that we 
will do when we do the review of the 
standing orders of the House is in my view 
to give considerable thought to how such 
matters of privilege are dealt with by the 
committee. I am not convinced that we have 
dealt with them as expeditiously as we ought 
to have. That is in the standing orders and 
in our review of those in the fall we might 
take some action in that regard. 


The committee adjourned at 2:57 p.m. until 
September 19. 
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